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STATEMENT OF QUESTIONS PRESENTED 


I. 
In using such vague terms as "vagrancy," "loitering," and failing 

to give a "good account," does the Narcotics Vagrancy Statute fail 
to provide sufficient guidance as to what constitutes the criminal offense, 
and does it therefore violate the Due Process Clause of the Fifth Amend- 
ment, and the Sixth Amendment right to be informed of the nature and cause 
of the accusation, either | 

(a) om the face of the statute; or 

(b) in the light of testimony by police officers regarding en- 


forcement policies and practices, which demonstrates their confusion 


and conflicting understandings of critical statutory language? 


II. 

In permitting arrest and conviction for mere suspicious conduét , 
does the Narcotics Vagrancy Statute violate the Fourth Amendment require 
ment of probable cause and the Due Process Clause of the Fifth Amendment , 
either i 
(a) on the face of the statute; or 
(b) in the light of testimony by police officers at the! trial 
of this case, demonstrating that vagrancy arrests are made here 
criminal conduct is suspected, but where prcbable cause for an 


arrest is lacking? 


IIl. 


By using unempicyment and poverty as elements of the crime, does 


the Narcotics Vagrancy Statute deny equal protection of the law in 


(4) 


violation of the Fifth Amendment? 


IV. 

By imposing punishment despite the absence of any overt criminal 
act, criminal intent, or causation of harm (including no proof or 
finding of current use or possession of narcotics), does the Narcotics 
Vagrancy Statute violate the Eighth Amendment proscription 6f cruel 


and unusual punishment? 


v. 


In restricting Appellants’ use of public places, without a showing 


of grave, imminent danger to public safety, does the Narcotics Vagrancy 


Statute unreasonably interfere with freedom of movement, in violation 
of the Due Process Clause of the Fifth Amendment, either 
(a) on the face of the statute; or 
(b) in the light of testimony at the trial of this case that 
it is part of the policy, practices, and effect of enforcement 
of the statute to discourage Appellants and others from using the 


street? 


VI. 
By requiring evidence of prior convictions to be pr2sented to the 
trier of fact, does the Narcotics Vagrancy Statute deny due process 


and a fair trial, in violation of the Fifth and Sixth Amendments? 
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BRIEF FOR APPELLANTS 
JURISDICTIONAL STATEMENT 
Appellants were convicted in the Court of General Sessions of narcotics 
vagrancy under 33 D.C.C. 416a, and were sentenced to forty-five days in 


prison. Their convictions were affirmed in the District of Columbia 


Court of Appeals. This Court granted Appellants' Petition for Allowance 


of Appeal on July 10, 1967. The Court has jurisdiction under 11 D.C.C. 
321 (Supp. V, 1966). 


STATEMENT OF THE CASE 


Enforcement Policies and Practices 
Under the Narcotics Vagrancy Statute 


In previous challenges to vagrancy statutes, courts have had to rely 


upon extra-record sources, primarily based upon scholarly speculation ard 
1/ 
inference, with respect to vagrancy enforcement policies and practices. 


Indeed, the lack of an adequate record has thus far precluded resolution of 
2/ 
the constitutionality of vagrancy statutes. The record in the present 


case is, therefore, uniquely important, because it provides, for the first 


time, testimony by experienced police officers regarding enforcement poli- 
3/ 


cies and practices unier the Narcotics Vagrancy Statute. 


Narcotics vagrancy enforcement is concentrated in four areas of the 


District of Columbia considered by the police to be “dens of vice." (R. 59- 


69, 99) This characterization of these neighborhcods is based on the of- 
ficers’? belief that houses of prostitution, illegal bars, and similar 
establishments are in operation. (R. 99, 111-112) This belief, however, 

is not based upon probable cause. Therefore, the suspect establishments, 
except for infrequent raids, continue to operate. (Ibid.) .However, resi- 
dents of these neighborhoods who are suspected of frequenting the suspected 


illegal establishments, are "observed" and arrested. (Ibid.) 


1. See, e.g., Hicks v. District of Columbia, 383 U.S. 252 (1966) 
(Justice Douglas dissenting from dismissal of writ of certiorari as in- 
providently granted.) 


2. Ibid., Justice Harlan concurring. 


3. The District of Columbia Crime Commission relied expressly on 
* the record in this case in support of its conclusions that the Narcotics 
Vagrancy Statute is vulnerable to constitutional attack and that it sheuld 
be repealed. Report of the President's Commission on Crime in the District 
of Columbia 570 (GPO, 1966). 


4. The wores “observed” and "observation," as will be developed more 
fully below, are terms of art in vagrancy enforcement. The implication 
of an observation is that one has been seen under circumstances deemed 
suspicious by the police officer. Three such observations are the basis 
for a narcotics vegrancy arrest. (R. 14, 24) 


~i = 


Appellant Hattie Mae Ricks, twenty-seven years old, was born into 


just such a neighborhood, and has lived there all her life. (R. 101-102) 
Appellant Joseph N. Williams, twenty-eight, has lived in the same neighbor- 
hood since early childhood. (R. 83) They have known and associated with 
each other, and with their other friends with whom they were observed by 
the police, most of their lives. (R. 83-84, 101-104) Appellants and their 
friends socialize on the streets and in the rooming houses, restaurants, and 
bars in the area. (R. 34-87) The carry-out shop where Appellant Ricks was 
ovserved is a popular meeting place in the neighborhood: "Everybody goes 
in there and dance, and sometimes play the pinball machine or recorde." 
(R. 85-86, 103) | 

Aithouga Appeliants have been convicted of “narcotics cores the 
prosecution has conceded that Appellants were not found, at any tine, to 
be in possession of narcotics. (R. 6) At some of the observations, Appel-— 
lants had marks on their arms that might or might not have indicated recent 
use of narcotics. (R. 63) However, if the officers had had reasonable cause 
to believe that Appellants were violating the narcotics laws at the times of 
the observations, they would have arrested Appellants rather than making 
narcotics vagrancy observations. (R. 27) In fact, if the officers hed had 
grounds for an arrest for any kind of criminal conduct, they would have 
made the arrest rather than making a vagrancy observation. (R. 14, 18-22) 
In short, a narcotics vagrancy observation is "sort of something you do 


instead of making an arrest," when you"suspect" citizens of "sowe form of 


crime." (R. 14) 
Cae of the observations of Appellant Ricks is illustrztive. Officer 
Maroell made the observation on a Monday night, just after nidnight. Apel- 


lant was spending time in the carry-out shop referred to above as a 


- 4- 
neighborhood hang-out. (R. 13) The officer assumed that she was in the 
shop for an unlawful reason because he had seen her there "every night for 
maybe a week straight, and three or four hours, not buying anything: just 
hanging around.” (R. 29-31) However, nobody at the carry-out had made 

any complaints about her. (Ibid.) On two occasions that night, he saw her 
leave the carry-out shop. First, she went with a Negro male and ente ved 
what the officer believed to be a house of prostitution. Within fifteen 
minutes she had returned to the carrv-out shop ard had left agejn with a 
diff<zent Negro male ir a'tctxt. When she returned alone, he mede a va~ 


grancy observation. (R. 13-14) 


The officer testified that Appellant Ricks was a “kccwm prostitute." 


(R. 14, 22} This meaxs that he knew that she had been ovsezrved and ar- 
rested for v3grancy anc prostituticn in the past. (R. 22) He admittedly hed 
no direct personal knowledge that she had committed prostitution on any 
occasion. (R. 32) On thei oc-2s:on in question, the officer only "sus- 
pected" that she was committing or soliciting prostitution, but did rot con 
consider her actions to justify an arrest. (R. 18-22} However, these sane 
actions did justify making a narcotics vagrsacy observation, which was the 
basis for a later arrest. (R. 21) 

A narcotics vagrancy observatica consists cf stopping a citizen on 
the street and csking him a series of questions contained on a standard 
form. (R. 15-16) The citizen is asked for his name, his address, his 
employment, his income, whether he has been convicted of a narcotics of-~ 
ferze, how much narcotics he uses, how much he pays fer it, where he 
buys it, wacther (if a woman) she is “turning tricks” (i.<., committing 
prostitution) or (if a man) whether he is comitting acts of perversion, 
and what he is doing on the public street. (R. 15-16, 50, 7i) The citizea 


is also asked to show his arms. (R. 52, 55-56, 74) 


The nearest thing to an actus reus, a guilty act, providing the basis 
for a narcotics vagrancy observation or arrest, is “loitering" or "junkies 
loitering in a group." (R. 60) For example, on one occasion Appellant 
Williams loitered by "standing stationary in conversation with. . .' two 
females" on the sidewalk for ten minutes. (R. 51) The women were described 
as Negroes with convictions for narcotics violation, prostitution, and 
theft. (R. 50) On another occasion, Appellant Williams’ loitering with 
twe women was described as follows: ‘They were just lotering in the 
hallway, and having a general conversation." (R. 52) ‘The hallway was in 
a building described by the officer as "a known place of vice to me,” and 
the women were described as two Negro females, both with convictions for 


narcotics violation, srostitution, and theft. (R. 51) 


The officer, who has served on the Vice Squad in the Second Precinct 


for over five years (R. 40), testified that a conversation among previously 
convicted narcotics violators in a public place is not necessarily loiter- 
ing. The gist of the offense, for practical purposes, is a suspicion 

in the mind of the officer (R. 60-62): 


Q How could you draw a line between the cases where junkies 
are loitering in a group and where junkies are not loitering in a 
group? 


A Well, for me, personally, it would depend on their actions, 


whether they acted suspiciously to me, or if they were in a known 
place of ill-fame, or disorder to me, or if it was a place frequented 


by junkies known to me, yes; I would have to talk to them. 


Q Would that include any public street, or any doorway in the 
area that you have described in your Precinct and in the other: Pre- 


cincts that you discussed? 
5/ 
A Yes, sir. 
The basis of such a suspicion is thet "sometimes" when addicts are 


on the street, they discuss how to get drugs or money for drugs. (R) 157) 


5. Emphasis added. 


67 
Thus, the purpose and effect of the Narcotics Vagrancy Statute is to dis- 


courage people who have previously been convicted of narcotics violation 


from being on the public street, where they "may" be planning or plotting 


erimes. (R. 67) This police testimony of enforcement policy and practice, 
and its basis in suspicion rather than probable cause, was confirmed by 
the prosecutor in argument before Chief Judge Greene (R. 155-156): 

THE COURT: . .|.What are these people doing in your view when 
they are loitering or mingling and failing to give a good account 
of themselves? . . .| What are they doing that is harmful to the 
public? What is the statute addressed to? 

MR. SILBERT: They are. . . in a position where from their way 
of life there is a real danger that they will commit some other crime, 
not this particular crime [narcotics vagrancy], but some other crime. 

THE COURT: So, we suspect that because of what they are doing 
here, they might well engage in criminal conduct? Is that what it 
comes down to? 

MR. SILBERT: That is correct. 


THE COURT: And you think that under our system you .can have 
a statute which essentiaily proceeds on the principle that because 


the police officer or prosecutor or a court suspects that because 
of presence or activity or whatever, a person may commit an offense, 
that that in itself may be made a crime? 
MR. SILBERT: a 
When the officer entertains such suspicions and makes an obser- 
vation of a citizen, he puts the citizen under the burden of giving a 
“good account" of himself. However, what constitutes a good account, in 
the policies and practices of narcotics vagrancy enforcement, is a matter 
of some doubt and confesion. According to the prosecutor's office, the 
citizen is under an obligation to reply. (R. 154) However, the understand- 
ing of an experienced police officer is that the citizen is not obligated 


to answer any questions. (In three years, though, he has never once been 


met with a refusal to answer. Ibid.) The prosecutor would consider it 


6. Emphasis added. 


3! 7 

to be a good account if the citizen says, "I am here for the purpose of 
enjoying myself by being idle." (R. 172-173) In the view of the police 
officer, on the other hand, Appellant Ricks failed to give a good account 
of herself in saying that she was just “hanging around." (R. 32) Nor does 
it constitute a good account if the citizen has lawful employment and 
informs the officer honestly and accurately about his lawful employment . 
(R. 33-34) Indeed, having a job can be a count against the citizen: since 
being on the street at 12:30 on a Sunday night could constitute the'sta- 
tutory element of being out at a “late and unusual hour," "if the person 
works; has to go to work at eight or seven o'clock in the morning." (R. 31) 

All of the foregoing elements, as vague as they may be, go into mak- 
ing up the term that ultimately defines the criminal status st inees 
-- "vagrancy." A vagrant, in the view of the police, is, simply, an 
“undesirable,” and a narcotics vagrant is “an undesirable who uses or has 
used narcotics." (R. ase In short, Appellants stand convicted and sen— 
tenced to prison for being ‘undesirable." It is this conviction that is 


here being appealed. 


diem 
ness 
wasteful life," including one who carelessly spends a large inheritance. Mis 
(R. 76) 


7. An undesirable was defined at one point as anyone who lives "a 


Appellants’ Arrests and Observations 


On March 8, 1966, ati about 10:15 p.m., Appellants Williams and Ricks 


0% 
Jet 
une’ 


were seen together talking to an alleged gambler and an alleged prostitute. 
The officers approached and asked each Appellant about his employment, 

use of narcotics, and reason for being on the street. Appellant Williams 
responded; Appellant Ricks refused. Upon examination of Appellants’ arms, 
the officers found what they described as fresh needle marks, but no other 
evidence that Appellants had recently used narcotics. Appellants were ar- 
rested for narcotics vagrancy. (R. 54-57) Appellant Ricks had four times 
been convicted of narcotics vagrancy, once for petty larceny, and once for 
violating the Harrison and Jones-Miller Act. (R. 37) Williams had twice 
been convicted of narcctics violations. (R. ) 

Four narcotics vagrancy observations preceded Appellant Williams' ar- 
rest. On each occasion he was seen conversing with either Miss Ricks or 
with “known prostitutes" in the 1200-block of 7th Street ".W., between 
the hours of 10:15 p.m. and 3:20 a.m. (R. 50-52, 54-56, 72-74) Four ob- 
servations also preceded ‘Appeliant Ricks’ arrest. All took place in the 
1200-block of 7th Street N.W., between the hours of 10:15 p.m. and 4:00 a.m. 
Each time she was seen in the company of Mr. Williams, other men, or 
“known prostitutes." Examination of defendants’ arms during each obser- 
vation revealed scabs that might or might not have indicated recent use 


of narcotics. (R. 50, 52-56, 63, 71-72, 74) 


Proceedings Below 
Appellants were convicted jointly for being narcotics vagrants in 
violation of 33 D.c.C. “iéa, and were sentenced to forty-five days in pri- 


son. The trial judge, Chief Judge Harold H. Greene, expressed the view 


Seg: 


that the statute suffers fron constitutional infirmities, but that he 


is bound by appellate decisions upholding the statute. (R. 176-177), The 


District of Columbia Court of Appeals affirmed the corvictions, upholding 


the constitutionality of the statute. 


=< 


STATUTES 


The Narcotics Vagrancy Statute, under which Appellants were con- 
victed, the "straight" vagrancy statute (which it expressly adopts by 
reference), and the constitutional provisions upon which Appellants rely, 


are set forth in the Appendix, infra. 
STATEMENT OF POINTS 


1. The Narcotics Vagrancy Statute, under which Appellants were 
convicted,is unconstitutionally vague, in violation of the Fifth and 
Sixth Amendments. 

2. The Narcotics Vagrancy Statute permits arrest and conviction 
on suspicion, in violation of the Fourth and Fifth Amendments. 

3. The Narcotics Vagrancy Statute denies equal protection of the 
laws in violation of the Fifth Amendment. 

4. The Narcotics Vagrar.cy Statute imposes cruel and unusual punish- 
ment in violation of the Eighth Amendment. 


5. The Narcotics Vagrancy Statute unreasonably restricts freedom of 


movement, in violation of the Fifth Amendment. 


6. The Narcotics Vagrancy Statute requires proof of prior convic~ 
tions to be presented to the trier of fact, in violation of the Fifth and 


Sixth Amendments. 


= 10 - 


SUMMARY OF ARGUMENT | 


According to its Purpose Clause, the Narcotics Vagrancy Statute is 
intended to provide safeguards for the community against “harmful contact 
with narcotic drug users who are vagrants," and to provide for “procedures 
and means for the cure and rehabilitation" of drug users. As found by 
the District of Columbia Crime Commission, however, the statute has minimal 
value for law enforcement, no treatment orientation at all, and a potential 
for harassment of addictions dependent upon their status ee Thos, 
the several substantial violations of Appellants’ constitutional rights, 
which have resulted from the enforcement of the statute, can derive no 
color of justification from any significant benefit to the community. 

The "potential for harassment" found in the statute by the Crime 
Commission derives from the inherent vagueness of several critical cerns 
These include "vagrancy," "loitering," and failing to give a "good ac 
count.” The record in the present case is particularly significant Decerce 
it demonstrates, through testimony of police officers experienced in nar- 
cotics vagrancy enfercement, that even they are unable to give adequately 
specific meaning to chese terms. Similarly, citizens, judges, and jurors 
are left without the legally fixed standards of criminality that are required 


by the Due Frocess Clause of the Fifth Amendment. 


As a direct result of the vagueness of the statute, the police are 


enabled to use the charge of narcotics vagrancy to make arrests on suspi- 
i 


cion, rather than on probable cause as required by the Fourth Amendment. 
This is amply demonstrated by the record in- this case. Although Appellants 
have been convicted of "narcotics vagrany," the prosecution has conceded 


8. Report of the President! s Commission on Crime in the District of 


Columbia 580 (GPO, 1966). 


= ih. 


that Appellants were not found, at any time, to be in possession of nar- 
cotics. (R. 6) Admittedly, if the officers had had reasonable cause to 
believe that Appelients were violating the narcotics laws at the times 

of the observations, they would have arrested them rather than making 
narcotics vagrancy observations. (R. 27) In fact, if the cfficers had had 
grounds for arrests for any kind of criminal conduct, they would have made 
the arrests rather than making vagrancy observations. (R. 24, 18-22) In 
short, a narcotics vagrancy observation is "sort of something you do in- 
stead of making an arrest," when you "suspect" citizens of "some form of 
crime." (R. 14) Nevertheless, an accumulation of three such observations, 
each itself based only on suspicion, provides the basis for a narcotics 
vagrancy arrest. (R. 24) Moreover, Appellants’ convictions were also based 
on suspicion, since what was proved beyond a reasonabl2 doubt was essen- 
tially their having been observed under circumstances deemed suspicious 

by the officers. The statute therefore violates the Fourth and Fifth 
Amendments. 

The inherent vagu..:3s of the statute, and the resulting arrests and 
convictions on suspicion, are not cured by additional statutory stand- 
ards dependent upon Appellants" status of unemployment, poverty, and prior 
convictions. Indeed, these statutory elements of criminality present 
further and independent consitutional defects. As elements and criteria 
of crime, unemployment and poverty are unquestionably unreasonable clas- 
sifications in violation of the Pifth Amendment. Beyond this, mere 
status cannot be punished without violating the Eighth Amendment proscrip- 


tion of cruel and unusual punishment. The three elements essential to the 


definition of a crime are an actus reus (guilty act), a mens rea (wrongful 
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intent), and the causation of harm. None of these is present in the sta- 
tus elements or elsewhere in the statute. The Narcotics Vagrancy Statute 
therefore violates the most fundamental concepts of criminal jurisprudence, 
expressed constitutionally in the Fifth and Eighth Amendments. 

Because of the vagueness of the statute, and because conduct that is 
essentially innocuous is made unlawful, the police are further empowered 
to interfere substantially with the free movement cf citizens on publi 


streets. . Indeed, the avowed enforcement policy and practice under the 


statute are to inhibit certein citizens in their freedcm of movemen.* and 


association. (R. 59, 65-67) The statute is therefore unconstitutional 


under the Fifth Amendrent. | 

Finally, since prior conviction of crime is an element of narcotics 
vagrancy, the statute requires that proof of prior convictions be pre~ 
sented to the trier of fact. This denies due process and a fair wenn 
in violation of the Fifth and Sixth Amendments. Significantly, in the 
ordinary case involving the introduction of prior conviction (e.n., for 
impeachment), the concern is that the trier of fact will improperly rely 
upon the prior conviction as evidence of disposition to ccmumit crime. 
In a vagrancy prosecution, the acknowledged purpose of the conviction 
record is precisely to show dispostion toward criminality, that is, to 
show that the defendant is a particular "kind of person," i.e., "a oe 
bable criminal." | 

In the body of the Argument, infra, the several constitutional ob- 
jections to the Narcotics Vagrancy Statute are set forth topically, with 
a single section devoted to each main constitutional defect. Tee 


these constitutional objections are not necessarily discrete. Rather, 
| 


they might more appropriately be viewed as integrally related aspects of 
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what is essentially a single major problem: that is, that the Narcotics 
Vagrancy Statute is phrased in terms that are both vague and dependent 


upon socio-economic status, and that it thereby empowers the police 


to harass, arrest, and imprison citizens who appear to them to be merely 


suspicious or vaguely "undesirable." This is a policy and a practice that 
are so foreign to American ideals of freedom and fairness, that it is 


hardly surprising that the Narcotics Vagrancy Statute is vulnerable on so 


many constitutional grownds. 


ARGUMENT 


I. IN USING SUCK Y".GUE STANDARDS AS "VAGRANCY," "LOITERING," AND FAILING 
TO GIVE A “GOOD ACCOUNT," THE NARCOTICS VAGRANCY STATUTE FAILS TO 
PROVIDE SUFFICIENT GUIDANCE TO CITIZENS, THE POLICE, AND THE COURTS ° 
AS TO WHAT CONSTITUTES THE CRIMINAL OFFENSE, AND THEREFORE VIOLATES 
THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT AND THE RIGHT TO BE 
INFORMED OF THE NATUKE AND CAUSE OF THE ACCUSATION, UNDER THE SIXTH 
AMENDMENT. 

A statute violates due process if it is so vague that it leaves the 
“citizen uncertain as to the conduct it prohibits, or if it leaves judges 

and jurors free to decide in each particular case, without any legally 

fixed standards, what is prohibited and what is not. Giacco v. Pennsylvania, 

382 U.S. 399, 402-403 (1966); Lanzetta v. New Jersey, 306 U.S. 451 (1939). 

This well established rule of constitutional law has served as a ground 


for several recent decisions invalidating vagrancy statutes. See, e.g., 


Alegata v. Commonwealth, Mass. - 2 Cr. L. Rep. 3043 (1967): Baker 


v. Binder, F. Supp. (V.D.Ky., 1967) (Three-judge court); Feaster 


v. Leary, 20 N.Y. 2d 309 (1967). 

In Lanzetta t.< statute outlawed any person who was known to be a 
member of a gang, who was not engaged in lawful cccupation, enc who had 
previously teen ccnvicted of 4 crime or at least three disorderly offenses. 
The Supreme Court found that although the word "gang" commenly refers to 
a group committing or intending to commit crimes, the word is not suffi- 

clentl; precise and cescriptive to serve as a standard of cririnality, par- 
ticularly since individuals might belong to "gangs" without being associated 
for criminal purposes. Accordingly, the statute was held void for vagueness. 

The parallel between the Lanzetta holding and the present stattte is 
striking. Clearly a citizen may be found “loitering” or ‘mingling with 
others in public’ or even “wander[ing] about in public places at late or 


w 


unusual hours of the night," without being involved in criminal conduct. 
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This is so regardiess of whether he is found “in the company of a narcotics 
user or a convictec narcotics law violator," or whether he is found "alone" 
~~ either of which is made wmlawful under the Narcotics Vagrancy Statute. 

Nor, of course, is an inference of current criminality sufficiently 
justified, or the statutory vagueness eliminated, by applying the statu- 
tery penalty only against suspected drug users or against individuals who 
have previously been convicted and paid the penalty for narcotics offenses 
in the past. In Lanzetta the statute was also limited to previously convicted 
criminals, not currently engaged in any lawful occupation, but the Court 
nevertheless found the statute to be "so vague, indefinite and uncertain 
that it must be condemned as repugnant to the Due Process Clause. .. ." 
Lanzetta v. New Jersey, 306 U.S. 451, 458 (1939). 

The cases most frequently cited as having defined various elements 


of vagrancy actually serve only to increase the difficulty by adding further 


vague terms. For example, Williams v. District of Columbia, 65 A.2d 924 


(Mun. App. D.C., 1949) suggests the following definition of “loiter”: 
To loiter, according to the lexicographers, means to be slow 
in moving, to delay, to linger, to be dilatory, to spend time 
idly, to saunter, tc lag behind. 

The court adds: 


There is a time element in loitering; but the particular amount 
of time required depends on the circumstances. 


Thus, the attempted definitio-= simply adds equally vague words and phrases, 
and the vagueness is then compounded by a time element that depends upon 
wholly unspecified circumstances. To saunter down a street, lag behind a 
group, or to delay or linger in going from one place to another, is prima 
facie innocent conduct, and can hardly be made criminal by virtue of 
“circumstances” that have never been articulated, in the statute or other- 


wise, in such a way as to provide the “legally fixed standards" demanded by 
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the Due Process Clause. See Giacco v. Pennsylvania, 382 U.S. 399, 402- 


403 (1966). 

The inadequacy of the Williams definition is well illustrated in the 
record below by testimony of experienced police officers. See Statement 
of the Case, supra, pp. 5-7. For example, one of the present Appellants 
was found to have been loitering by standing stationary on a public side- 
walk with two women. (R. 51) On another occasion he was deemed to be loiter: - 
ing by having ‘a general conversation" in a hallway. (R. 52) Strictly 
speaking, it is not at all clear that either of these situations fits the 
Williams terminolcgy. Mereover, despite the Williams definition, the 
prosecutor conceded in argument below that to spend time idly on a sereet 
corner, even with no other explanation of one's presence,:is not sufficient 
to constitute the offense. (R. 172-173) Thus, seventeen years after Williams, 
the word “loitering” renains vague and uncertain in its appiicetion under 
the policies and practices of the police department and the prosecutor's 
office. | 

With respect to failing to give a "good account" of oneself, a thresh- 
old problem for citizen, policeman, and judge alike, is whether thé citizen 
is obliged to answer when a "good account" is demanded of him by the officer, 
and whether a refusal to answer constitutes a failure to give a good account. 
Even the courts are in conflict on this issue. Compare Beail]. v. District 
of Columbia, 82 A.2d 765 (Mun. App. D.C., 1951), rev'd on other grounds , 
91 U.S. App. D.C. 110, 201 F.2d 176 (1952) (answer required), with Green 
v. United States, 104 U.S. App. D.C. 22, 259 F.2d 180 (1958), A 
359 U.S. 917 (citizen has an absolute right to refuse to answer officer): 


Cf. Miranda v. Arizona, 384 U.S. 436 (1966): United States v, Lo Siondo 135 F.2d 


Peale yt We aaa Bb LAL Ye 


130 (2d Cir., 1943); Note, Tacit Criminal Admissions in the Light of 


ame 


Expanding Privilege Against Self-Incrimination, 52 Corn. L.Q. 335 (1967). 
Note, Tacit Criminal Admissions, 112 U. Pa. L. Rev. 210 (1963). This 


confusion is reflected in the understanding and practices of police of- 


ficers and prosecutors in the District of Columbia. According to the 


prosecutor’s office, the citizen is under an obligation to reply. (R. 154) 
However, the understancing of an experienced police officer is that the 
citizen is not obligated to answer any questions. (In three years, though, 
he has never been met with a refusal to answer. Ibid.) 

As to what constitutes a good account, the prosecutor considers it 
to be a good account if the citizen says, "I am here for the rurpose of 
enjoying myself by being idle." (R. 172-173) In the view of the police 
officer, on the other hand, Appellant Ricks failed to give a good account 
of herself in saying that she was just "hanging around." (R. 32) Nor is 
it a good account if the citizen has lawful employment. and t-forms the of- 
ficer honestly and accurately about his lawful employme=t. (R. 33-34) 
Indeed, having a job can be a count against the citizen, since being on 
the street at 12:30 on a Sunday night could constitute the stctutory ele- 
ment cf being out at a “late 2! unusual hour," "if the persou works: has 
to go to work at eishc oc. seven o'clock in the morning.” (R. 31) 

Thus, testimony of record in this case supports the inference of a 
federal court that recently struck down a New Jersey "good account" sta- 
tute on grounds of eel 

We believe that the term "good account" fails to pass these 
{constitutional] tests. It leaves too much discretion in the 
hands of the police and the courts. It does not involve a 
certain standard, for what may be a good account to one per- 
son may very easily not be one to another. The word "good" 


is especially subjective in nature and is used in our par- 
lance in many different ways and contexts. Does it mean 


9. Margeson v. United States, 259 F. Supp. 256, 258 (E.D. Pa., 1966). 
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morally "good" or does it mean "lawful'’ in the sense that if 
one does not admit to a crime he has given a good account of 
himself? On the other hand, “good account" may mean an ac- 
count which puts the accused above suspicion or it may mean 
that his statement must give the officer sufficient credi- 
ble information so as to negate probable cause. 

The opinion in Harris v. District of Columbia, 192 A.2d 814 (Mun. App. 
D.C., 1963) does not answer these criticisms. There the court defined a 
good account as “one that is reasonably credible." However, this defi- 
nition does not begin to explain the questions raised in Margeson as to 
what is meant by “good'’ -- whether it means “credibly morai," "credibly 


lawful," "credibly above suspicion," or whether the account must give the 


officer “sufficient credible information so as to negate probable cause." 


The ultimate in vagueness is, of course, the term "vagrancy' itself. 


Particularly revealing was the testimony of one experienced police officer 
who equated "vagrants" with "undesirables," and who defined a narcotics 
vagrant as "an undesirable who uses or has used narcotics.” (R. 75) : This 


testimony confirms, and even echos, the observation of Justice Frankfurter, 


10/ 
who explicitly related Lanzetta to vagrancy statutes: 


Only a word needs to be said regarding Lanzetta v. New 
Jersey, 306 U.S. 451. The case involved a New Jersey stat- 
ute of the type that seek to control ‘vagrancy’. These 
statutes are tn a class by themselves, in view of the familiar 
abuses to nich they are put. . . . Definiteness is designedly 
avoided so as to allow the net to be cast at large, to enable 
men to be caught who are vaguely undesirable in the eyes of po- 
lice and prosecution, although not chargeable with any parti- 
cular offense. In short, these 'vagrancy statutes’ and laws 
against 'gangs' are not fenced in by the text of the statute 


or by the subject matter so as to give notice of conduct to be 
avoided. 


Justice Frankfurter had not participated in the 8-0 decision in 
Lanzetta. The above quote makes it clear, however, that every member 


of the Supreme Court who has ever considered a vagrancy-type statute has 


10- Winters v. New York, 333 U.S. 507, 540 (1948) (dissent) (emphasis 
added). ; 
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1i/ 
agreed that such laws violate due process. Certainly there is every 


reason to believe that the’ present Supreme Court is equally sensitive to 
abuses of due process, and that the Narcotics Vagrancy Statute cannot 


survive challenge under the void-for-vagueness doctrine. 


II. THE NARCOTICS VAGRANCY STATUTE PERMITS ARREST ON SUSPICION IN VIO- 
LATION OF THE FOURTH AMENDMENT REQUIREMENT OF PROBABLE CAUSE, AND 
PERMITS CONVICTION ON SUSPICION IN VIOLATION .OF THE FiFTH AMENDMENT 
REQUIREMENT OF DUE PROCESS. 


An arrest on suspicion violates the Fourth Amendment, even though 
the police officer might, in good faith, have "strong reasons to suspect" 
that the arrested perscn has committed a crime. Henry v. United States, 
361 U.S. $8, 101 (195); Stoutenburgh v. Frazier, 16 U.S. App. D.C. 229 
(1900); see also the opinion of Justice Frankfurter in Winters v. New York, 
quoted supra, p- | To fail to require strict compliance with the con- 
stitutional requirement of probable cause, is “to leave law-abiding citi- 


zens at the mercy of the officers’ whim or caprice." Brinesar v. United 
L/ vr 
States, 338 U.S. 160, 176 (1949). 


11. See also Edelman v. California 344 U.S. 357 (1953) (Justice 
Black dissenting from dismissal on writ of cert. as improvidently 
granted): Hicks v. District of Columbia, 383 U.S. 252 (1966) (Justice 
Douglas dissenting from dismissal of writ of cert. as improvidently 
granted). 


12. Probable cause exists where the facts and circumstances within 
the officer's knowledge, and of which he has trustworthy information, are 
sufficient in themselves to warrant a man of reasonable caution to believe 
that an offense has been or is being commited. See Beck v. Ohio, 378 U.S. 
89 (1964); Henry v. United States, 361 U.S. 98 (1959); Brinegar v. United 
States, 338 U.S. 160 (1949). 
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In vagrancy enforcement, as observed by Chief Judge Harold H. Greene 
in District of Columbia v. Ricks, D.C. Ct. Gen. Sess., Cr. No. DC 3050-66 
(June 16, 1966), the evil of arrests on suspicion is compounded by the fact 
that the convictions are also based on suspicion -- suspicion that defen- 


dants might have been committing crimes, or even suspicion that they might 
13/ 
commit crimes in the future if not imprisoned for preventive purposes. 
24/ 


Chief Judge Greene wrote: 


- - . The real objection to the vagrancy law is that its basic , 
design is one of preventive conviction imposed upon those : 
who because of their background and behavior are more likely 
than the general public to ccumit crimes, and that the stat- 
ute contemplates such convictions even though no overt crimi- 
mal act has been committed or can be proved. ... 


- - . Those charged with the enforcement responsibility proceed: 
on the assumption that vagrancy arrests should be made when 
criminal activities are suspected but a substantive offense 
cannot be proved. 


. . . The statute is vague because its words are only a euphemism 
for what is really involved, that is, preventive arrests on 
suspicion. 


In addition, the suspicion may be "twice removed," as Chief Judge Greene 


15/ 
found it to be in District of Columbia v. Ricks: 


- . - The officers testified that defendant Ricks is leading an) immoral 
and profligate life because they believed her to be a prostitute. 

This suspicion of prostitution, in turn, rests primarily upon 

her presence in the doorway of an establishment which the officers 
suspected of being a house of ill fame. But the officers candidly 
admitted that they had no proof that the establishment is a house 

of ill fame. 


13. Cf. Hershey, Too Far to Walk 221 (Knopf, 1966): "If you locked 
up everybody who was potentially dangerous, who would carry the keys?" 


14. At pp. 2-4; emphasis added. 


15. At p. 7, n. 15. 
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These same conclusions are supported by extensive testimony in the 


present record, both with respect to Appellants’ observations and arrests, 


and with respect to general enforcement practices and policies under the 
Narcotics Vagrancy Statute: Indeed, it is clear on the face of the record 
that neither the police nor the prosecutor's office considers it necessary 
to base a vagrancy arrest or conviction on probable cause. The elements 
of vagrancy "add up to the suspicion that [members :of] this particular 
group fare} more likely to commit crime than some other group." (R. 160) 
It is this suspicion of guilt, and not guilt in fact, that is proved 
beyond a reasonable doubt in a vagrancy prosecution. 

Thus, although Appellants have been convicted of "narcotics vagrancy,” 
the prosecution has conceded that Appellants were not found, at any time, 
to be in possession of narcotics.(R. 6) The marks on Appellants’ arms might 
or might not have indicated recent use of narcotics. (R. 63) Admittedly, 
if the officers had had reasonable cause to believe that Appellants were 
violating the narcotics laws at the times of the observations, they would 
have arrested Appellants rather than making narcotics vagrancy observations. 
(R. 27) In fact, if the officers had had grounds for an arrest for any 
kind of criminal conduct, they would have made the arrest rather than 
making a vagrancy observation. (R. 14, 18-22) In short, a narcotics 
vagrancy observation is "sort of something you do instead of making an 
arrest,” when you "suspect’” citizens of "some form of crime." (R. 14) 

One of the observations of Appellant Ricks is illustrative. Officer 
Marnell made the observation on a Monday night, just after midnight. Apel- 
lant was spending time in the carry-out shop that is a popular neighbor- 
hood hang-out. (R. 23, &5-86, 103) The officer assumed that she was in 


» 


the shop for an unlawful reason because he had seen her there "every night 
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for maybe a week straight, and three or four hours, not buying anything: 
just hanging around." (R. 29-31) However, nobody at the shop had made 
any complaints about her. (Ibid.) On two occasions that night, he cx her 
leave the shop. First, she went with a Negro male and entered what the 
officer believed to be a house of prostitution. Within fifteen minutes 
she had returned to the carry-out shop and had left again with a different 
Negro male in a taxi. When she returned alone, he made a vagrancy obser- 
vation. (R. 13-14) 

The officer testified that Appellant Ricks was a "known prostitute." 
(R. 14, 22) This means that he knew that she had been observed and ar- 
rested for vagrancy and prostitution in the past. (R. 22) de admittedly had 
no direct personal knowledge that she had committed prostitution on any 
occasion. (RK. 32) On the occasion in question, the officer only "suspected" 
that she was committing or ec’ iting prostitution, but did not ConaiGex 
her actions to justify an arrest. (R. 18-22) However, these same actions 
did justify making a narcotics vagrancy observation (R. 21), which was a 
basis for her later arrest and conviction. 

One officer, who kas served on the Vice Squad in-the Second Precinct 
for over five years (R. 40), testified that a conversation among previously 
convicted narcotics violators in a public place ("junkies loitering in a 
group") may constitute vagrancy depending upon whether there is a suspicion 
in the mind of the officer (R. 60-62): 

Q How could you draw a line between the cases where junkies 
are loitering in a group and where junkies are not loitering in 
group? i 

A Well, for me, personally, it would depend on their Meetenae 
whether they acted suspiciously to me, or if they were in a known 


place of ill-rane, or disorder to me, or if it was a place frequented 
by junkies known to me, yes; I would have to talk to then. 


[Continued next page] 
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¢ Would that include any public street, or anv doorway in the 
area that you have described in your Precinct and in the other Pre- 
cincts that you discussed? 


is/ 
A Yes, sir. 
The basis of such a suspicion is that "sometimes" when addicts are 
on the street, they discuss how to get drugs or money for drugs, or that 


they “may” be planning or plotting crimes. (R. 67, 157) This enforcement 


policy and practice, and its basis in suspicion rather than probable cause, 


was confirmed by the prosecutor in argument before Chief Judge Greene 


(2. 155-156): 


THE COURT: .. .What are these rcopie doing in your view when 
they are loitering or mingling and failing to give a good account 
of themselves? . . . What are they doing that is harmful to the 
public? What is the statute addressed to? 


MR. SILDIRT: They are. . . in a position where from their way 
of life there is a real danger that they will commit some other crime, 
not this particular crime [narcotics vagrancy], but some other crime. 

THE COURT: So, we suspect that because of what they are doing 
here, they nicht well en;age in criminal conduct? Is that what it 
comes down to? 


MR. SILEERT: That is correct. 


URE COURT: And you think that under our system you can have 
a statute which essentially proceeds on the principle that because 


the p-lice officer or prcszcutor or _ a court suspects that _becauze 


of presence or or activity « é y= what tever, a person may commit an r an offense, 
that that in itseli may “may be made a crime? 


UR. SILSERT: esas 
It is therefore apparent on the record below that the operating 
purpose of the Narcotics Vagrancy Statute is to imprison citizens who 
are statistically more likely to commit offenses than are members of 


other population groups. (See also R. 66-67, 160) This is also evident. 


on the face of tie statvte. The "puxpose"™ of the statute is said to be 


16. Emphasis added. 


17. Emphasis added. 
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the protection of people against “harmful contact with narcotics drug 


users who are vagrants." 33 D.C.C. 416a(a) : hoen - Yet ‘va- 
grant" is defined to include not only a drug "user," but also one who has 
previcusly been convicted of any narcotics offense. This is apparently 
based on the statistical likelihood that such pcople axe currently in fect 
users. (RK. 66-67) Thus, it hes been specifically held in the District of 
Columbia that a vssrant is a "probabie criwinal," and that the purpose 
of the stetute is te psevent crimes which “may likely" flow from his: mode 
of life. Eunt_v. District of Columbia, 163 F.2d 833, 835 (D.C. Cir.|, 1947). 
Speakiug to tnis point in District of Columbia v. Ricks, D.C. Ct. 
Gen. Sess. Sr. No. DC 3C50-66 (June 16, 1966), Chief Judge Greene observed: 
.- - - While the particular categories singled out in the va- 
grancy law may well be statistically more likely to cocwit offerses 
than other pcpulation groups, they are not élone in tnis respect. 
It has Seen shown that juveniles, for example, specifically those 
between the «ges cf 16 <°= 21, commit a far larger propoztion of 
crimes than sther greups -: society. If the presumption: inherert 
in the yagravcy lew is valid, then it would be equally proper to 
provie= for the punishment of a:1 those aged between 16 and 21 wo 
might be fornu "lcitering" and cre unable to give a good account 
ofr themselves. I do not believe Ccengzess has any such pcver. 
This conclusion is strcagly sorted by Lanzetta_v. New Jersey, 306 
U.S. 451 (3539). ‘Therc “ae S.preme Court invaliiated the New Jersey 
"gang" staizute, even though ti: Cour: acknowledged that members of gangs 
| 
are ccumonly asscciated for c:izinal purpeses. Also, in Tot v. United 
States, 319 U.S. 463 (1243), te Suprexe Court held that the possession 
of firearms did not justify the inference that they had been acquired 
in interstate commerce. The Court said, "A statutory presumption cannot 
be sustained if there be no rational connection between the fact proved 


and the ultimate fect presumed, and if the inference of the one:from 


proof of the other is arbitrary. . . ." (At p. 467) This language from 


Sie 


Tot is particularly significant, since the statistical likelihood would 
seem to be extremely high that any given firearm has been acquired in 
a state other than the one in which it was manufactured or distributed. 
In the same line of authority rejecting suspicion on statistical 
tkelihood as a substitute for probable cause, is United States v- 
Bufalino, 285 F.2d 408 (1960). This case involved the Appalachin pro- 


secutions, which grew out of a large meeting of notorious underworld 
18/ 


figures. In reversing convictions for conspiracy, Judge Lumbard wrote: 


Doubtless many of Barbara's visitors are bad people, and 
ft is surely a matter of public concern that more is not known 
of their activities. But bad as many of these alleged conspira- 
tors may be, their conviction for a crime which the government 
could not prove, on inferences no more valid than others equally 
supported by reason and experience, and on evidence which a 
jury could not properly assess, cannot be permitted to stand. 


As Judge Clark wrote in his concurrence in Bufalino, under a contrary 


rule a citizen's privacy would be "subject to invasion at any time on 


‘the mere suspicion of any police officer, federal, state, or local," and 


‘the presumption of innocence"would have "no potency at the police level." 

As the record in this case shows, this is the practice under the Narcotics 
19/ 

Vagrancy Statute in the District of Columbia. The statute therefore 


violates the Fourth and Fifth Amendments. 


a ene enael 


18 United States v. Bufalino, 285 F.2d 408 (1960). 


19. See also Report of the President's Commission on Crine in the 
District of Colvmbia 580 (GPO, 1966). 
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III. THE NARCOTICS VAGRANCY STATUTE, BY USING THE STATUS OF UNEMPLOY- 


MENT AND POVERTY AS ELEMENTS AND CRITERIA OF CRIME, DENY EQUAL 
PROTECTION OF THE LAWS IN VIOLATION OF THE FIFTH AMENDMENT. 


The essence of denial of equal protection is arbitrary classifica- 


tion. See Gulf, Colo., & Santa Fe Ry. v. Ellis, 165 U.S. 150, 155; 
| 


Louisville Gas and Electric Company v. Coleman, 277 U.S. 32. Although 
the Narcotics Vagrancy Statute involves several arbitrary classifications, 


it is most patently offensive in using unemployment and poverty as elements 
aad criteria of crime: "having no lawful employment,” and "having om s 4 
visible means of support realized from a lawful occupation or source." 

33 D.C.C. 416a(b) (1) (A). This statutory standard inevitably has its 
impact in enforcement policies end practices, The first questions typi- 
cally put to the citizen (after name and address) in a narcotics vagrancy 
observation relate to employment and income. (R. 15-16) 

It should hardly be necessary to repeat today the truism expressed 
by the Supreme Court twenty-five years ago: ceey and morality are 
not synonymous." Edwards v. California, 314 U. S. 160, 177 (1941). tn 
the words of Justice Jackson, "We should say now, and in no uncertain 
terms, that a man’s mere property status, without more, cannot be used 


by a state to test, quaiify, or limit his rights as a citizen of the 


20/ 
United States." Ibid., at 184 (concurring opinion). Indigence | 
| 


"is a neutral fact—constitutionally an irrelevance like race, creed, 
or color." Ibid. 
In a series of recent cases the Supreme Court has struck down, on 


equal protection grounds, various state criminal practices which 


20. Justice Jackson's qualifying words, "without more," were not 
intended to mean that poverty or unemployment could be rendered constitu- 
tional as a standard for criminality by virtue of the other elements of 
a vagrancy-type statute. Justice Jackson concurred in Justice Frankfurter's 
dissent (quoted supra) in Winters, approving Lanzetta and condemning va- 
grancy statutes. 
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discriminate against an indigent criminal defendant on acccunt of his 
poverty. E.g., Gideon v. Wainwright, 372 U.S. 335; (1963) Griffin v. 
Illinois, 351 U.S. 12 (1959). As Justice Douglas stated in Griffin, 
“There can be no equal justice where the kind of trial a man gets de- 
pends on the amount of money he has." (At p. 19) The principle is 

equally applicable to the case at bar: There can be no equal justice 
where the crime a man is accused of depends on the amount of money he 


has. The Supreme Court also affirmed that economic status is a "capri- 


cious" and "irrelevant factor" in legislative classification in Harper v. 


Virginia State Board of Elections, 383 U.S. 663 (1966). There the Court 
struck down Virginia's $1.50 poll tax. Surely if a citizen cannot be 
deprived of his vote on the basis of poverty, he cannot be deprived of 
his freedom because of poverty. As former Justice Goldberg has observed: 

Regrettably there are still on our statute books some sub- 

stantive laws which in practice tend to operate unequally 

against the poor. The vagrancy laws are an exanmle in point 

- - - - “Equality and Governmental Action," 39 N.Y.U.L. Rev. 

205, 221 (1964). 

In view of the patent violations of equal protection in the wording 

of the Narcotics Vagrancy Statute and in its enforcement, and in view of 
the unambiguous declarations of the Supreme Court regarding equal justice 


as a constitutional standard, the statute is unconstitutional under the 


Fifth Amendment. 


= 28 - 


IV. BY IMPOSING PUNISHMENT DESPITE THE ABSENCE OF ANY OVERT CRIMINAL 
_ ACT, CRIMINAL INTENT, OR CAUSATION OF HARM, THE NARCOTICS VAGRANCY 
“ STATUTE VIOLATES THE EIGHTH AMENDMENT PROSCRIPTION OF CRUEL AND 
UNUSUAL PUNISHMENT. 


The three elements essential to the definition of a crime are an 


actus reus (guilty act), a mens rea (wrongful intent) and the causation of 


harm. See generally, Hall, General Principles of Criminal Law (2d éd. 1960) 


- Not one of these elements is present in the instant case, and none of them 
is necessary in order to subject any citizen to punishment for vagrancy. 
See Hunt v. District of Columbia, 163 F.2d 833, 835-836 (D.C. Cir., 1947); 
Harris v. United States, 162 A.2d 503, 505 (Mun. App. D.C., 1960). What 
is punished under the vagrancy laws is neither act, nor intent, nor caus— 
ation of harm, but simply status: "Vagrancy is a status or condition and 
the statute punishes one for being a certain kind of person, not fot the 
doing of an overt act." Hunt v. District of Columbia, 47 A.2d 783, 784 
(Mun. App. D.C. 1946), aff'd, 163 F.2d 833 (D.C. Cir. 1947). 

The status that is punished is poverty, unemployment, prior Conwice 
tions, and suspected addiction. As concluded by the District of Columbia 
Crime Commission, the Narcotics Vagrancy Statute has minimal value for law 
enforcement, no treatment orientation at all (despite the Purpose Clause 
of the statute), and a potential for harassment of addicts "dependent on 
their status Rol 

There can no longer be doutt that such a statute violates the Eighth 
Amendment. Robinson v. California, 370 U.S. 660 (1962); Easter v. District 
of Columbia, 124 U.S. App. D.C. 33, 361 F.2d 50 (1966); Driver v. Sona 
356 F.2d 741 (4th Cir., 1966). In Robinson the Court invalidated a 


21. Report of the President's Commission on Crime in the District 
of Columbia 580 (GPO, 1966). 
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prosecution under a California statute that made it a misdemeanor to use 
or to be addicted to the, use of narcotics. The statute was struck dow 
because it went beyond the permissible bounds of penalizing the use of 


narcotics to make "the ‘status’ of narcotics addiction a criminal offense." 


(At p. 666) Robinson necessarily has a devastating impact on the present 


statute. See Hicks v. District of Columbia, 383 U.S. 252, 257 (1966) 
(Justice Douglas dissenting from dismissal of writ of cert. as improvident- 
ly granted). 

Even the two dissenting Justices in Robinson would appear to agree 
that the present convictions cannot stand. The dissent was based upon the 
premise that the California statute reached only volitional use of narco- 
tics and hence cculd be upheld as punishing conduct. (At pp. 683, 686) 

Use of narcotics has not been proved in this case. (R. 6, 27, 63) Moreover, 
entirely apart from the question ofaddiction, real or suspected, the 
Narcotics Vagrancy Statute penalizes a status that is frequently invol- 
untary (poverty and unemployment), and one from which it is impossible 

to escape (prior conviction). Poverty and unemployment have no place in 
the criminal law. (See Section III, supra.) Past convictions, while they 
may be taken into account in imposing sentence for crimes of which a person 
is actually found guilty, cannot be used as evidence of guilt, and are 2 
fortiori improper as elements of crimes. See Brown v. United States, 

125 U.S. App. D.C. 220, 376 F.2d 242 (1966). The Narcotics Vagrancy 
Statute nevertheless makes unemployment, lack of means of support, and 
past offenses, elements of the crime. 

The only District of Columbia case where a vagrancy statute has been 


considered in the light of Robinson is Wilson v. United States, 212 A.2d 


805 (D.C. Ct. App., 1965). However, the court there chose not to apply 
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the Robinson principle to the Narcotics Vagrancy Statute, since it was of 


the opinion that the statute “requires: something more than a mere show- 
ing of the 'status' of narcotic addiction in order to establish a viola- 
tion." (At p. 806) 

The statute does require "something more" than status, but this does 
not save the constitutionality of the statute. Once a person has become 
identified as having the proscribed status, it is the most dnnocuous of 
conduct that may make him a criminal: "mingling with cthers in public?" 
“loitering in any park or other public places," "wander[ing] about in pub- 
lic places at late or unusual hours of the night," and “failfing] to give 
a good account." Clearly, not one of these acts can supply the actus reus, 
mens rea, or causation of harm, which are essential to a declaration of 
criminality. 

I have known judges end lawyers who, afflicted with insomia, 
have wandered the streets at night. Douglas, Vagrancy and 
Arrest on Syspicion, 70 Yale L. Jour. 1, 4 (1960) 
It is common knowledge . . . that the majority of mankind: spend 
a goodly part of their waking hours in whiling or idling time 
away, and much of that time is spent on public streets and 
highways and in public places. Hawaii v. Andhua, 48 F.2d 171 
(9th Cir. 1931) 
In none of the observations which led to Appellants" arrests for vagrancy 
was there probable cause to believe that either of them was performing a 
criminal act. See Statement of the Case, supra, pp. 3-6, 8-9; Section II, 
Supra. 

In Andhua the Court struck down a statute which provided that any per- 
son habitually loafing, loitering, or idling upon a public street or in 
any public place would be guilty of a misdemeanor. The Court held that 


that statute, as in the instant cases, drew no distinction between conduct 


which is calculated to harm and that whicais essentially innocent. Similarly, 
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the New York Court of Appeals has held that the legislature may not validly 


make it a crime to do something which is innocent in itself even though 


the act is "sometimes done improperly, [and] sometimes attended by improper 
motives or done as part of an illegal scheme." People v. Bucis, 9 N.Y. 2d 
1, 172 N.E.2d 273, 274, 210 N.Y¥.S.2d 505, 507 (1961). The requirement 
of an overt criminal act and a mens rea was also made a constitutional 
Standard in Lambert v. California, 355 U.S. 225 (1957). There the Supreme 
Court invalidated the imposition of criminal sanctions for a non-willful 
failure to register as a convicted felon. Quoting Holmes, The Common Law, 
the court held that “conduct which wculd not be blameworthy in the average 
member of the. community" cannot be made the basis of criminal liability. 
Finally, because acts are prohibited that are both ordinary and in- 
nocuous, people in Appellants’ position can never be certain that they 
are not committing a czime. Their freedom and privacy are at the mercy of 
the police, and they are stripped of any “opportunity either to avoid the 
consequences of the law or to defend any prosecution brought under it." 
Lambert v. Califermia, 355 U.S. 225, 229 (1957). Appellants’ convictions 


and sentences therefore constitute cruel and unusual punishment in violation 


of the Eighth Amendment. 
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V. THE NARCOTICS VAGRANCY STATUTE UNREASONABLY RESTRICTS FREEDOM OF MOVE- 
MENT, IN VIOLATION OF THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT. 
An essential part of the offense with which Appellants have been 
charged, involves "mingling with others in public," "loitering in any park 
or other public place," and “wander[ing] about in public places at late 
or unusual hours,” regardless of whether the citizen is "alone" or “in 
the company of a narcotic drug-user or convicted narcotic law violator." 
Any of these acts are sufficient to cause the citizen to be stopped, in- 
terrogated, and even arrested. Indeed, the avowed Purpose and effect of the 
Statute is to inhibit certain citizens 4n the free use of public streets 
-- to prevent them from associating on the street or even to keep them 
off the streets altogether. (R. 59, 65-67) 
Chief Judge Bazelon not long ago had occasion to comment upon the 


"serious constitutional questions" that might be raised by the "severe 


limitations on freedom of movement" under the Narcotics Vagrancy Statute. 


Wilson v. United States, 125 U.S. App. D.C. 87, 89, 366 F.2d 666 (1966) 
(concurring opinion). The Chief Judge quoted the following language from 
opinions of the Supreme Court (emphasis added) : 


Freedom of movement across frontiers in either direction, and 
inside frontiers as well, was a part of our heritage. Travel 
abroad, like travel within the country, may be necessary for 

a livelihood. It may be as clese to the heart of the individ- 
ual as the choice of what he eats, or wears, or reads. Freedom 
of movement is basic in our scheme of values. Kent v. Dulles, 
357 U.S. 116 126 (1958). 


[F]reedom of travel is a constitutional liberty closely related 
to the rights of free speech and association. Aptheker v. Sec- 
retary of State, 378 U.S. 500, 517 (1964). 

The standard of proof required for restricting the right of freedom 


of movement is an unusually high one: there must be a showing of "the 


gravest imminent danger to public safety." Kent v. Dulles, supra; cf. 
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Edwards v. California, 314 U.S. 160 (1941). This means that the right 


to travel within the United States can be restricted in such extra- 
ordinary contingencies as where “areas ravaged ty flood, fire or pestilence” 
are quarantined because unlimited travel would "directly and materially 
interfere with the safety and welfare of the area or the Nation as a 
whole.* Zemel v. Rusk, 381 U.S. 1, 15-16 (1965). Surely this high stan- 
dard has net been met by a showing, for example, that Appellant Ricks spent 
an undue amount of time in a carry-out shop late at night, occasionally 
leaving with a mar, or even that Appellants were observed in public in 

the company of suspectedor previously convicted narcotics users. None of 
Appellants’ acts raised more than the barest suspicion of "danger to pub- 
lic safety." Furthermore, not even the suspected dangers ("planning and 
plotting" future crimes} could be characterized as “imminent;" and it would 
be wholly absurd to suggest that the danger created by Appellants" use of 
the public streets and parks would be of the "gravest" nature as described 
in Zemel. 

It is clear, therefore, that freedom of movement is restricted under 
the Narcotics Vagrancy Statute without a showing.of the gravest imminent 
danger to the public s-‘ety. Thus, in unreasonably restricting Appellants’ 
free use of public places, the statute violates the Due Process Clause of 


the Fifth Amendment. 
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VI. THE NARCOTICS VAGRSNCY STATUTE, CTY REQUIRING PROOF OF PRIOR CONVICTIONS 
TO BE PRESENT=D TO THE TRiZR OF FACT, DENIES DUE PROCESS AND A’ FarIR 


TRIAL, IN VIOLATioN OF THE FIFTH AND SIXTH AMENDMENTS. 
| 


The Narcotics Vagrancy Statute requires reference to past criminal 
acts cf a defendant by making prior convictions an element of the crime. 
33 D.C.C. 416a(b) (1). This makes a fair trial impossible in a vagrancy 
prosecution. Cf. Wichelson v. United States, 335 U.S. 469, 69 S. ct. 213 
(1948); see Marshall v. United States, 360 U.S. 310, 79 S. Ct. 117 (1958). 
Even where the defendant elects to testify, use of his prior criminal 
record for impeachment purposes is being more and more severely restricted, 
in view of the inevitable prejudicial effect of such evidence. See Luck 
v. United States, 121 U.S. App. D.C. 151, 348 F.2d 763 (1965); Barnes v. 
United States, 124 U.S. App. D.C. 318,365 F.2d 509 (1966); Brown v. United 


States, 125 U.S. App. D.C. 220, 370 F.2d 242 (1996). 


In Brown, for example, tne Court of .~peals held that it was unduly 
| 


prejudicial to permit i:seachmeat by means of a prior conviction for as- 
sault with a knife. The prosecution in Brown was for assault with a knife. 
The prejudicial effect is equally clear in a prosecution for narcotics 
vagrancy, where evidence is introduced of prior convicticns for rs 
offenses. Yet this is precisely what is required by the terms of the 
Narcotics Vagrancy Statute and precisely what was done in the instant 
gon! | 


In the ordinary case involving the introduction of prior convictions 


(e.g-, for impeachment), the concern is that the jury will improperly 


22. Appellants’ criminal records were introduced over objection by 
defense counsel. (R. 37, 76-77) 
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rely upon the prior conviction as evidence of disposition to commit crime, 
which is constitutionally impermissible. See Drew v. United States, 118 
U.S. App. D.C. 11, 15-16, 331 F.2d 85 (1964). In a vagrancy prosecution, 
however, the improper inference of disposition is the acknowledged pur- 


pose of the introduction of the conviction record, since a vagrant is 


defined as "a kind of person,” i.e., "a probable criminal.” Hunt v. Dis- 


trict of Columbia, 47 A.2d 783, 784 (1946); Hunt v. District of Columbia, 
163 F.2d 833, 835 (1947). 
Thus the statute, on its face_and in practicé; violates the Fifth ~- 


and Sixth Amendment guarantees of due process and fair trial. 
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CONCLUSION 


Accordingly, the decision of the court below should be reversed. 


| 
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APPENDIX 


CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 
United States Constitution 


Amendment I. 


Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
sptech, or of the press; or the right of the people peaceably to assen- 
ble, and to petition the Government for a redress of grievances. 


Amendment IV. 


The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 


Amendment V. 


No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a Grand Jury, 
except in cases arising in the land or naval forces, or in the Militia, 
when in actual service in time of War or public danger; nor shall any 
person be subject for the same offense to be twice put in jeopardy - 
of life or limb: nor shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for 
public use, without just compensation. 


Amendment VI. 


In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been previously ascertained by law, and to 
be informed of the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory process for obtaining 
witnesses in his favor, and to have the Assistance of Counsel for his 
defense. 


Amendment VIII. 


Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 


STATUTES 


D.C.C. 22-3302. "Vagrants" defined. 


The following classes of persons shall be deemed vagrants in the Dis- 
trict of Columbia: 


(1) Any person known to be a pickpocket, thief, burgler, contin 
dence operator, or feicn, either ty his own confessfor’ or by his having 
been convicted in the District of Columbia or elsewhere of any one of, 
such offenses or any feiony, and having no lawful employment and having 
no lawful means of support realized from a lawful occupation or source, 
and not giving a good account of himself when found loitering around in 
any park, highway, public building, or other public place, store, te 
or reservation, or at any public gathering or assembly. 


(2) Repealed. June 29, 1953, 67 Stat. 97, ch. 159, 8209. 


(3) Any person leading an immoral or profligate life who has no. 
lawful employment and who has no lawful means of support realized from 
a_lawful occupation or source. 

(4) Any person who keeps, operates, frequents, lives in, or is | 
employed in any house or other establishment of ill fame, or who (whether 
married or single) engages in or commits acts of fornication or vere 
for hire. 


(5) Any person who frequents or loafs, loiters, or idles in or around 
or is the occupant of or is employed in any gambling establishment or ae 
lishment where intoxicating liquor is sold without a license. 


(6) Any person wandering abroad and lodging in any grocery or pro- 
vision establishment, vacant house, or other vacant building, outhouse, 
market place, shed, barn, garage, gasoline station, parking lot or in the 
open air, and not giving a good account of himself. 


(7) Any person wandering abroad and begging, or who goes about from 
door to door or places biaself in or on any highway, passage, or other 
public place to beg or receive alms. 
| 
(8) Any person who wanders about the streets at late or unusual 
hours of the night without any visible or lawful business and not giving 
a good account of himself. 


(9) And all persons who by the common law ere vagrants, whether 
embraced in any of the foregoing classifications or not. 
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D.C.C. 33-416a. Vagrancy-Narcotic drug user-Penalties—Conditions imposed. 


(a) The purpose of this section is to protect the public health, 
welfare, and safety of the people of the District of Columbia by providing 
safeguards for the people against harmful contact with narcotic drug 
users who are vagrants within the meaning of this section and to estab-— 
lish, in addition to the Hospital Treatment for Drug Addicts Act for the 
District of Columbia, further procedures and means for the care and re- 
habilitation of such narcotic drug users. 


(b) For the purpose of this section—— 


(1) the term "vagrant”™ shall mean any person who is a narcotic drug 
user or who has been convicted of a narcotic offense in the District 
of Columbia or elsewhere and who-- 


(A) having no lawful erp:loyrent or visible means of support realized 
from a lawful occupation or source, is found mingling with others in pu- 
blic or loitering in any park or other public place and fails to give a 
good account of himself; or 


(B) is found in any place, abode, house, shed, dwelling, building, 
structure, vehicle, conveyance, or boat, in which any illicit narcotic 
drugs are kept, found used or dispensed; or 


(C) wanders about in py>lic places at late or unusual hours of the 
night, either alone or in the company of or esscciation with a narcotic 
drug user or convicted narcotic law violator, and fails to give a good 
account of himself; or 


(D) is included within one of the classes or persens defined in 
paragraphs (1) through ‘2) inclusive of section 22-3302; 


(2) the term "narcotic drug user" shall mean any person who takes 
or otherwise uses narcotic drugs, except a person using such narcotic 
drug as a result of sickness or accident or injury, and to whom such 
narcotic drugs are being furnished, prescribed, or administered in good 
faith by a duly iicensed physician in the course of his professional 
practice. 


(c) Whenever any iaw-enforcement of*icer has proreble cause to 
believe that any person is a vagrant within the meaning of this section, 
he is authorized to place that person under arrest and to confine him in 
any place in the District of Columbia designated by the Commission there- 
of. 


(d) Pending arraignment and without unnecessary delay the person 
arrested as a vagrant within the meaning of this section shall have the 
opportunity to be examined by a physician designated by the Commissioners 
of the District of Columbia, who shall determine whether there is evidence 
of narcotic drug usage. 
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(ce. If the physician designated by the Commissioners of the District 
of Columbia is satisfied that the person examined is not a narcotic drug 
user, or if there is insufficient evidence of narcotic drug usage, the 
United States Attorney shall, if the said person is not otherwise charge- 
able as a vagrant within the meaning of this section, bring such matter 
to the attention of the Corporation Counsel for the District of Columbia 
for determination as to whether there shail be a prosecution under the 
provisions of section 22-3302. 

(£) Upon affirmative determination that the person arrested is a 
narcotic drug user, or if the person has been convicted of a narcotic 
offense in the District of Coiimnmbia or elsewhere, and if such person is 
also a vagrant as hereia before defined, he shal] be charged with the 
offense of vagrancy within the meaning of this section and arraigned in 
the United States branch of the municipal court, where the prosecution 
shall be conducted in the nawe of the United States by the United States 
attorney. 


(g) Any person convicted of being a vagrant under the provisidns of 
this section shall be punished py fine of not more than $500 or imprison- 
ment for not more than one year, or by both such fine and imprisonment. 


(h) The court, in sentencing any person found guilty under the 
provisions of this section, may in its own discretion or upon the recom 
tmendation of the probation o“:icer, impose conditions upon the service 
of any such sentence. Condiiious thus imposed by the court may include 
submission to medical and mev:c1 examinatioa, and treatment by proper 
public health and welfare authorities; confinement at such place as: 
may be designated by the Com:‘ssioners of the District of Columbia, and 
such other terms and conditions as the court may deem best for the | 
protection of the community <:.° the punishment, control, and rehabili- 
tation of the defendant. 


(4) In all prosecutions under the provisions of this section, the 
burden of proof shall be upon the defendant to show that he has lawful 
employment or has lawful means of support realized from a lawful occupation 
or source. (June 20, 1932, <r. 532, 816A, as added July 24, 1956, 70 
Stat. 620 ch. 676, title 1%, #301 (1).) 
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CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 
United States Constitution 


Amendment I. 


Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
sptech, or of the press; or the right of the people peaceably to assen- 
ble, and to petition the Government for a redress of grievances. 


Amendment IV. 


The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants ‘shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 


Amendment V. 


No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a Grand Jury, 
except in cases arising in the land or naval forces, or in the Militia, 
when in actual service in time of War or public danger; nor shall any 
person be subject for the same offense to be twice put in jeopardy 
of life or limb: nor shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for 
public use, without just compensation. 


Amendment VI. 


In all criminal prosecutions, the accused shall enjoy the right to 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been previously ascertained by law, and to 
be informed of the nature and cause of the accusation; to be confronted 
with the witmesses against him; to have compulsory process for obtaining 
witnesses in his favor, and to have the Assistance of Counsel for his 
cefense. 


Amendment VIil. 


Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 


STATUTES 


D.C.C. 22-3302. “Vagrants" defined. 


The following classes of persons shall be deemed vagrants in the Dis- 
trict of Columbia: 


(1) Aay person known to be a pickpocket, thief, burgler, confi- 
dence operator, or felon, either by his own confession or by his having 
been convicted in the District of Columbia or elsewhere of any one of 
such offenses or any felony, and having no lawful employment and having 
no lawful means of support realized from a lawful occupation or source, 
and not giving a good account of himself when found loitering around in 
any park, highway, public building, or other public place, store, shop, 
or reservation, or at any public gathering or assembly. 


(2) Repealed. June 29, 1953, 67 Stat. 97, ch. 159, 8209. 

(3) Any person leading an immoral or profligate 1/fe who has no 
lawful employment and who has no lawful means of support realized from 
a_lawful occupation or source. : 


(4) Any person who keeps, operates, frequents, lives in, or is 
employed in any house or other establishment of ill fame, or who (whether 


married or single) engages in or commits acts of fornication or perversion 
for hire. : 


(5) Any person who frequents or loafs, loiters, or idies in or, around 
or is the occupant of or is employed in any gambling establishment or est ab- 
lishment where intoxicating liquor is sold without a license. 


(6) Any person wandering <broad and lodging in any grocery or pro- 
vision establishment, vacant i:- -S@, or other vacant building, cuthouse, 
market place, shed, barn, garage, gasoline station, parking lot or in the 
open air, and not giving a good account of himself. 


(7) Any person wandering abroad and begging, or who goes about from 
. “door to door or places himself in or on any highway, passage, or other 
public place to beg or receive alus. 


(8) Any person who wanders about the streets at late or unusual 
hours of the night without any visible or lawful business and not giving 
a good account of himself. 


(9) And all persons who by the common law are vagrants, whether 
embraced in any of the foregoing classifications or not. 
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D.C.C. 33-416a. Vagrancy-Narcotic drug user-Penalties-Conditions imposed. 


(a) The purpose of this section is to protect the public health, 
welfare, and safety of the people of the District of Columbia by providing 
safeguards for the people against harmful contact with narcotic drug 
users who are vagrants within the meaning of this section and to estab-— 
lish, in addition to the Hospital Treatment for Drug Addicts Act for the 
District of Columbia, further procedures and means for the care and re- 
habilitation of such narcotic drug users. 


(b) For the purpose of this section-- 


(1) the term "vagrant" shall mean any person who is a narcotic drug 
user or who has been convicted of a narcotic offense in the District 
-of Columbia or elsewhere and who-- 


(A) having no lawfyvl empioyrent or visible means of support realized 
from a lawful occupeticn or source, is found mingling with others in pu- 
blic or loitering in any park or other public place and fails to give a 
good account of himself; or 


(B) is found in any place, abode, house, shed, dwelling, building, 
structure, vehicle, conveyance, or boat, in which any illicit narcotic 
drugs are kept, found used or dispensed; or 


(C) wanders about in public places at late or unusual hours of the 
night, either alone or in the company of or association with a narcotic 
drug user ot convicted narcotic law violator, and fails to give a good 
account of himself; or 


(D) is included within -.- of the classes or persons defined in 
paragraphs (1) through (>) inclusive of section 22-3302; 


(2) the term "narcotic drug user" shall mean any person who takes 
or otherwise uses narcotic drugs, except a person using such narcotic 
drug as a result of sickuess or accident or injury, and to whom such 
narcotic drugs are beiu,, iureished, prescribed, or administered in good 
faith by a duly itcens..i physician in the course of his professional 
practice. 


(c) Whenever any law-enforcement of*icer has prorable cause to 
believe that any person is a vagrant within the neaning of this section, 
he is authorized to place that person under arrest and to confine him in 
any piace in the District of Columbia designated by the Commission there- 
of. 


(d) Pending arraignment and without unnecessary delay the person 
arrested as a vagrant within the meaning of this section shail have the 
opportunity to be examined by a physician designated by the Commissioners 
of the District of Columbia, who shall determine whether there is evidence 
of narcotic drug usage. 
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(e, If the physician designated by the Commissioners of the District 
of Columbia is satisfied that the person examined is not a narcotic drug 
user, or if there is insufficient evidence of narcotic drug usage, the 
United States Attorney shall, if the said person is nct otherwise charge- 
able as a vagrant within che meaning of this section, bring such matter 
to the attention ci the corporation Counsel for the District of Columbia 
for determination as to whether there shall be a prosecution under the 
provisions of section 22-3302. 


(£) Upon affirmative determination that the person arrested is a 
narcotic drug user, or if the person has been convicted cf a narcotic 
offense in the District of Columbia or elsewhere, and if such person is 
also a vagrant as hereia before defined, he shail be charged with the 
offense of vagrancy within the meaning of this section and arraigned in 
the United States -ranch of the municipal court, where the prosecution 
shall be conducted in the name of the United States by the United States 
attorney. ‘ 


(g) Any person convictes of being a vagrant under the provisions of 
this section shall be punished by fine of not more than $500 or imprison- 
ment for not more than one year, or by both such fine and imprisonment. 


(h) The court, in sentencing any person found guilty under the 
provisions of this sectio-, ay in its own discretion or upon the recom 
mendation of the probatior efxicer, impose conditions upen the service 
of any such sentence. Cend?zitc.os thus imposed by the court may include 
submission to medical anc rangi examinatioa, and treatment by proper 
public health and welfare authorities; confinement at such Place as 
may be designated by the Comu'ssioners of the District cf Columbia, |and 
such other terms and condiiicrs as the court may deem best for the | 
protection of tke community <-:- the punishment, control, and rehabili- 
tation of the defendant. i 


(i) In all presec.cions under the provisions of this section, the 
burden of proof shall te upon the defendant to show that he has lawful 
employment or has lawful means of support realized from a lewful occupation 
or source. (June 20, 1938, ch. 532, 816A, as added July 24, 1956, 70 
Stat. 620 ch. 676, title TII, £301 (1).) 
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STATEMENT OF QUESTIONS PRESENTED 


I. 

In using such vague terms as "vagrency," “loitering,” "not giving a 
good account," and “leading an immoral or profligate life," does the 
Vagrancy Statute fail to provide sufficient guidance as to what constitutes 
the criminal offense, and does it therefore violate the Due Process 
Clause of the Fifth Amendment, and the Sixth Amendment right to be 
informed of the nature and cause of the accusation, either | 


(a) on the face of the statute; or 


(b) in the light of testimony of experienced police officers 


regarding enforcement policies and practices, which demonstrates 
their confusion and conflicting understandings of critical statutory 
| 


language? 


II. 

In permitting arrest and conviction for mere suspicious conduct, 

does the Vagrancy Statute violate the Fourth Amendment requirement of 
probable cause and the Due Process Clause of the Fifth Amendment , either 
(a) on the face of the statute; or 


(b) in the light of testimony of experienced police officers 
at the trial of this case, demonstrating that vagrancy arrests are 
made where criminal conduct is suspected, but where probable cause 


for an arrest is lacking? 


III. 

By using unemplovment and poverty as elements of the crime, are 
the Vegrancy Statute deny equal protection of the law in violation of 
the Fifth Amendment? 


(4) 


Iv. 
By imposing punishment despite the absence of any overt criminal 
act, criminal intent, or ‘causation of harm, does the Vagrancy Statute 
violate the Eighth Amendment proscription of cruel and unusual punish- 


ment? 


Vv. 


In restricting Appellant's use of public places, without a showing 
of grave, imminent danger to public safety, does the Vagrancy Statute 
unreasonably interfere with freedom of movement, in violation of the 
Due Process Clause of the Fifth Amendment, either 

(a) on the face of the statute; or 
(b) in the light of testimony of experienced police officers 

at the trial of this case that it is part of the policy, practices, 

and effect of enforcement of the statute to discourage Appellant and 


others from using the street? 


VI. 
By requiring evidence of prior convictions to be presented to the 
trier of fact, does the Vagrancy Statute deny due process and a fair 


trial, in violation of the Fifth and sixth Amendments? 
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BRIEF FOR APPELLANT 


JUBISDICTIONAL STATEMENT 
Appellant was convicted in the Court of General Sessions of vagrancy 
under 22 D.C.C. 3302, and was sentenced to forty-five days in prison. Her 


convicticoa was affirmed! in the District of Columbia Court of Appeals. 


This Court granted Appellant's Petition for Allowance of Appeal on 


July 10, 1967. The Courc has jurisdiction under 11 D.C.C. 321 (Supp. V, 


1966). 


STATEMENT OF THE CASE 


Enforcement Policies and Practices so 
Under theWagrancy Statuté- ~ . 

In previous challenges to vagrancy statutes, courts have had to rely 
upon extra-record sources, primarily based upon scholarly speculation and 
inference, with respect to vagrancy enforcement policies and practices = 
Indeed, the lack of an adequate Pecord has thus far precluded resolution of 
the constitutionality of vagrancy ee The record in the present 
case is, therefore, uniquely important, because it provides, for the first 
time, testimony by experienced police officers and an expezienced prose- 
cutor regarding enforcement policies and practices under the District of 
Columbia Vagrancy Seatute. | 

The Second Precinct, in which Appellant was Senne arrested 
for vagrancy, is one of certain areas in the District of Columbia in which 
the Vagrancy Statute is most intensively enforced. (R. 96-98) Since poverty 
and unemployment are significant elements of the crime of vagrancy (22 
D.C.C. 3302 (1), (3), and (g)), selection of such areas is largely remated 
to the "economic status" of the neighborhood. (Ibid.) In addition, a 


highly experienced officer who has served in the Second Precinct for six 


years (R. 16) and whe rakes approximately 470 vagrancy arrests there in a 


1. See, e.g., Hicks v. District of Columbia, 383 U.S. 252 (1966) 
(Justice Douglas dissenting from dismissal of writ of certiorari as im- 


providently granted.) 


2. Ibid., Justice Harlan concurring. 


3. Ct. Yick Wo v. Hopkins 118 U.$.356, 373 (1886); United States v. 
Mississippi, 350 U.S. 128, 143 (1965). The officers had instructions from 
their superiors and from the prosecutor's office on vagrancy law enforcement 
and standards for arrests. (R. 50-51, 64-65). 


4. The words "observed and "observation," as will be developed more ful- 
ly below, are terms of art in vagrancy enforcement. The implication of an cd- 
servation is that one has been seen under circumstances deemed Suspicious by the 


police officer. Three such observations within a period of 45 days are the basi 
for a vagrancy. arrest. (R. 14-15) 


a 


year (R. 20), describeg the entire precinct as "a hole. . . a den of 


5/ 
vice," in which "there is nothing but thieves." (R. 41) 


This is the precinct, in the neighborhood of 8th and O Streets NW, in 
which Appellant Hattie Maze Ricks was born and raised and has lived her 
life. (R. 110) She has never been outside of the District of Columbia. 

(R. 111) All of her friends live in the 8th Street area (R. 111), and 
her entire social life centers around the restaurants and bars there. (R. 118, 
126-127) 

The police cruise the neighborhood in wnmarked cars to make vagrancy 
observations (R. 23) An observation consists of stopping a citizen and ask- 
ing him such questions as: What are you doing out at this time? Who is 
with you? Are you employed? Are you using dope? Have you "turned any 
tricks" (committed a sex act for hire) lately? Will you show me your arms? 
If there are scabs or other marks on them, what are they? (R. 7) The citizen 
is also "advised" or "warned" to go home. (R. 7, 46) 

The occasion for a vagrancy observation or arrest, and the element of 
the crime of vagrancy that comes nearest to being an actus reus, or 
guilty act, is "loitering." The act of loitering was variously defined by 
experienced police officers, in accordance with their enforcement policies 
and practices, as “standing around in one spot not going anyplace" (R. 46-47), 
"walking back and fort: from the ccrmer"” (R. 63), "flagging automobiles" 

(R. 46-47), and "standing idle in a doorway.” (R. 63) The Chief of the Law 
Enforcement Division of the Corporation Counsel's Office, who has had pri- 
mary responsibility for vagrancy prosecutions for a quarter of a century 
(R. 76) agreed in part that standing in a doorway might constitute the 
criminal act of loitering "depending on whose doorway." (R. 89) He also 


5. In an afterthought the officer acknowledged that there are "some" 
decent people there. (R. 41) 
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defined loitering as "hanging around on a street corner" with "no apparent 


purpose or motive" for being there. (R. 88-89) The time element involved 
in loitering, which is not specified in the statute, is also meee in 
practice. One experienced officer, who equated loitering and vagrahcy 
with "standing in a doorway" (R. 10-11), also testified that one might 
stand:in a doorway or on the street "all day long" or "for a year" without 
loitering or being a vagrant. (R. 29) 


Although it is not specified in express terms in the statute, loitering 


I 
‘. 


or other elements cf vasrancy (such as “leading an immoral or profligate 
life") depend upon a suspicion in the mind of the officer that the citizen 
is committing a crime, or that he might commit a crime in the mre if he 
is not locked up. For example, one arresting officer testified that it 
"appeared" to him that Appellant had been soliciting prostitution, but thet 
he “could not make a proper arrest or a proper prosecution" because of 
inadequate evidence, so that "instead" he arrested her for vagrancy. (R. 16) 
Another officer testified that Appellant Ricks is leading an inmoral and 
profligate life, under the vagrancy laws, because "I believe she is currentiy 
committing prostitution." (R. 59) However, he admitted that he "could not 
prove" that she is doizg so. (R. 59) ‘Thus, the criminal element of "immoral 
or profligate" was proved by allegations of belief of prostitution, which 
itself could not be proved. The same officer admitted further that all 
"vagrants" are really persons suspected of committing other offenses (R. 56): 
Q Have you ever known a case in your practice where leading 
an immoral and profligate life meant anything else but 
being a criminal? 


No. I believe those are the only instances. 


{continued] 
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Q Is there any reason for arresting someone as a vagrant 
when you know that he has committed some other crime? 
-.+-For exemple, you know that somebody is immoral and 
profligate because she is soliciting prostitution or 
she is buying and selling dope. Is there any reason to 
arrest her as a vagrant rather than to arrest her for 
committing prostitution? 


A That person might be a real smooth operator and I might 
not de able to catch them doing these other things. 


In addition to punishing crimes that the officer suspects are in pro- 
gress, vagrancy enforcement is also used to prevent suspected future crimes 
that might be committed by the citizen if he is not locked up. (R. 33) 

The logic is simple and overwhelming: suspected thieves, rrostitutes, per- 
verts, and junkies are kept "off the street" by imprisoning them for vagran- 
cy, "and if they are not out there, the crimes can't be committed." (R. 42-43) 
Since "there is nothing but thieves" in Appellant's precinct (R. 41), vigor- 
ous enforcement of the Vagrancy Statute there presumably "helps to lower the 
crime rate of the precinct" (R. 42) without the need for probable cause in 
making arrests. 

When the officer entertains his suspicions and stops the citizen to make 
a vagrancy observation, he places the citizen under the burden of giving 
a “good account" of himself. One officer seemed to believe that the citizen 
may refuse to answer, but testified that he would nevertheless arrest the 
citizen for repeated refusals to answer. (R. 27-28) Another experienced 
officer testified that he was uncertain whether a refusal to answer consti- 


tutes a failure to give a good account, but that he would arrest the citizen 


anyway, and "let the Judge decide.” (R. 53-54) In actual practice on the 


street, however, the account is a "good" one if the officer is satisfied with 


it, and it is not a good one if he is not satisfied. (R. 32) 


=i = 
The foregoing -:cuents (i.¢e,, “loitering,” "immoral or profligate,” and 
"good account"), as vague and uncertain as they may be, go into making up the 
term that ultimately defines the criminal status that is here at tage -— 
"vagrancy."" A vagrant, in the view of the police, is, simcly, an "undesir- 
able." (R. 37, 39, 41) In short, Appellant stands convicted and apn 
to prison for being “undesirable”. It is this conviction that is here being 


appealed. 


Appellant's Arrest and Observations 
| 
On February 11, 1966, at about.1:30 a.m., Appellant was observed by 


by police officers in front of what they described as a "known house of pros- 
titution" talking with men. (R. 6-10) The police suspected her of soliciting 
prostitution, but did not have adequate evidence to justify an ee on 
that ground, so they arrested her for vagrancy instead. (R. 16) Although 
the police described the premises as a "known house of prostituion," this 
conclusion was also based on suspicion rather than probable cause. (R. 15-16 
193, n. 15) Thus, the arrest was based on suspicion of prostitution, which 
in turn was inferred from suspicion about the premises. (Ibid.) : 
Appellant was observed four times before her arrest. Each Pence 
took place after 1:00 a.m. in the vicinity of 1230 and 1236 7th Street NW, 
both of which were suspected of being houses of ill-fame. (R. 10, 21-22, 15- 
16, 193, n. 15) On three occasions she was seen stopping and talking with 
men. (R. 6-9, 45) On the fourth occasion she was standing on the street 


at 4:10 a.m. (R. 62-63) Appellant previously had been convicted of solici- 


ting prostitution (1959), violation of the Uniform Narcotics Act (1959), ana 


petit larceny (1965). (R. 123-125) 


ae 


Proceedings Below 


Appellant was convicted in the District of Columbia Court of General 
of being/ 
Sessions/a vagrant in violation of 22 D.C.C. 3302, and received a sentence 


. 


of forty-five days in prison. Chief Judge Harold H. Greene found that “under 


the standard set up by the vagrancy law, this defendant is guilty of the 
offense." (R. 200) This finding is not in dispute on this appeal. 

In his opinion, however, Chief Judge Greene explained that he found 
Appellant guilty only because he felt constrained by precedents established 
by higher courts. "I fully expect," he concluded, "that eventually the 
D.C. vagrancy statute will be determined to be unconstitutional." (R. 201) 
This conclusion is supported by an exceptionally scholarly and thoughtful 
opinion, which has been relied upon by both of the President's Crime Com- 
Be gas has been described as "brilliant" by one of the leading auth- 
orities on criminal ee ee The opinion relies heavily on testimony 
in the record below regarding enforcement policies and practices, examining 
the statute in the light of these "cold realities" as well as "the logic of 
its only meaningful application.” (R. 194} The major thrust of this ana- 
lysis is that the basic design of the Vagrancy Statute is one of "preventive 
conviction.” That is, the statute violates due process by the arrest and con- 


viction of those who are suspected of being potential criminals, "even 


though no overt criminal act has been committed or can be proved." (R. 188-189) 


6. Report of the President's Commission on Crime in the District of 
Columbia 570, 580, 992, n. 53, 993, n. 76, 996, n. 124; Report of the Presi- 
dent's Commission on Law Enforcement and Administration of Justice, Task 


Force Report: The Courts 103, n. 24; Task Force Report: The Police 187, 
n. 402, 403. 


7. Amsterdam, Federal Constitutional Restrictions on the Punishment of 
Crimes of Status, etc., 3 Cr. L. Bull. 205 (1967). 
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The District of Columbia Court of Appeals affirmed the convictioa. 


(R. 217) In doing so, it expressly upheld the constitutionality of the 


statute. Nowhere in its opinion did the court make any reference to) Chief 


Judge Greene's opinion or to any of the facts in the record relating to en- 


forcement policies and practices. 
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STATUTES 


The Vagrancy Statute, under which Appellant was convicted, and 


the constitutional provisions upon which Appellant relies, are set forth 


in the Appendix, infra. 


STATEMENT OF POINTS 


1. The Vagrancy Statute, under which Appellant was convicted, is 
unconstitutionally vague, in violation of the Fifth and Sixth Amendments. 

2. The Vagrancy Statute permits arrest and conviction on suspicion, 
in violation of the Fourth and Fifth Amendments. 

3. The Vagrancy Statute denies equal protection of the laws in 
violation of the Fifth Amendment. 

4. The Vagrancy Statute imposes cruel and unusual punishment in 
violation of the Eighth Amendment. 

5. The Vagrancy Statute unreasonably restricts freedom of move- 
ment, in violation of the Fifth Amendment. 

6. The Vagrancy Statute requires proof of prior convictions to be 
presented to the trier of fact, in violation of the Fifth and Sixth 


Amendments. 
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SUMMARY OF ARGUMENT 


According to the President's Crime Commission, our society is paying 

a “high price" for the "arbitrary behavior by the authorities" that is sanc- 
tioned by vagrancy et One such cost specified by the Coumission is 
that vagrancy law enforcement creates in the ghetto both a "sense of perse- 
cution" and "hpstility to police and other authority," and that these 
reactions may in turn tend to generate "the very conditions of criminality 
society is seeking to ae a the several substantial violations 
of Appellant's constitutional rights, which are set forth in this Brief, 
are compounded by the dysfunctional, anti-societal effects of the Rn 
under which she has been convicted. 

The “arbitrary behavior by the authorities” that is noted by the 
Commission is the inevitable result of the inherent vagueness cf several 
eritical provisions of the vagraacy statute. These provisions include 
"loitering," "not giving a good account," and "leading an immoral or pro- 
fligate life." The record in the present case is particularly significent 
because it demonstrates, through testimony of police officers expertenced 


in vagrancy enforcement, that even they are unable to give adequately 


specific meaning to these terms. Similarly, citizens, judges, and jurors 


are left without the legally fixed standards of criminality that are re- 


quired by the Due Process Clause of the Fifth Amendment. 


8. President's Commission on Law Enforcement and Administration of 
Justice, Task Force Report: The Courts 103-104 (GPO, 1967) 


9. Ibid. at 104. Cf. President's Commission on Law Fuforcement and 
Administration of Justice, Task Force Report: The Police 187 (GPO,' 1967), 
which similariy finds evidence that vagrancy arrests create SS an- 
tagonism against police officers in slum communities." 
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For example, one highly experienced police officer, who makes about 
470 vagrancy arrests a year (R. 20), equated “vagrants" with "undesirables." 


€R. 37) An undesirable he defined as a prostitute, a junkie, a thief, a 


pervert, "and what have you. The rest." (R. 37-38) The Second Precinct, 


where he has served as a policeman for six years (R. 16), the officer des— 
cribed as "a hole .... a den of vice." (R. 41) Having defined vagrants 
as undesirables, and undesirables as thieves (among other things) he added, 
“there is nothing but thieves" in the entire Precinct ey Thus, it would 
appear that the offense of vagrancy is sufficiently broad to enable the 
police to arrest virtually every citizen in the entire precinct. 

As a direct consequence of this vagueness in the statute, the police 
are able to use the charge of vagrancy to make arrests on suspicion, rather 
than on probable cause as required by the Fourth Amendment. This is amply 
demonstrated by the record in this case. For example, one arresting officer 
testified that it “appeared” that Appellant had been soliciting prostitu- 
tion, but that he "could not make a proper arrest or a proper prosecution " 
because of inadequate evidence, so that "instead" he arrested her for va- 
grancy. (R. 16) Another ‘experienced officer testified that Appellant is 
leading an immoral and profligate life, under the vagrancy law because 
"I believe she is currently committing prostitution.” (R. 59) However, he 
admitted that he "could not prove" that she is doing so. (R. 59) Thus, 
the criminal element of “immoral or profligate" was proved by allegations of 
belief of prostitution, which itself could not be proved. The same officer 
admitted further that ali "vagrants" are really persons suspected of com- 


mitting other offenses (R. 56): 


10. Im an efterthought the officer acknowledged that there are "some" 
decent people there. (R. 41) 
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Have you ever known a case in your practice where leading 
an immoral and profligate life meant anything else es 
being a criminal? 

No. I believe those are the only instances. 

Is there any reason for arresting someone as a vagrant 
when you know that he has committed some other crime? ; 
.--For example, you know that somebody is immoral and 
profligate because she is soliciting prostitution or 

she is buying and selling dope. Is there any reason to 


arrest her as a vagrant rather than to arrest her for 
committing prostitution? 


That person might be a real smooth operator and I might 
not be able to catch them doing these other things. 


Moreover, Appellant's conviction was also based on suspicion, since what 
was proved beyond a reasonable doubt was essentially her having oon ob- 
served under circumstances deemed suspicious by the officers. The statute 
therefore violates both the Fourth and Fifth Amendments. 

The inherent vagueness of the statute, and the resulting 2 and 
convictions on suspicion, are not cured by additional statutory stand- 
ards dependent upon Appellant's status of unewployment, poverty, and prior 
convictions. Indeed, these statutory elements of criminality present 
further and independent constitutional defects. As elements and eriterta 
of crime, unemployme:t end poverty are unquestionably unreasonable classi- 
fications in violation of the Fifth Amendment. Beyond this, mere status 
cannot be punished without violating the Eighth Amendment Be eeerin ion of 
cruel and unusual punishment. The three elements essential to the defint— 
tion of a crime are an actus reus (guilty act), a mens rea (wrongful in- 
tent), and the causation of harm. None of these is present in the sta- 
tus elements or elsewhere in the statute. As stated in the Commentary 


to the Model Penal Code, and quoted with approval by the President's 


Il. Model Penal Code $250.12, Comment 1 (Tent. Draft No. 13, 1962). 
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L/ 
Commission, the vagrancy statutes offer the ‘astounding spectacle" of 


“criminality with no misbehavior at all!" The Vagrancy Statute therefore 
violates the most fundaiental” concepts of criminal jurisprudence expressed 
constitutionalty in the Fifth and Eighth Amendments. 

Because of the vagueness of the statute, and because conduct that is 
essentially innocuous is made unlawful, the police are further empuwered 
to interfere substantially with the free movement of citizens on public 
streets. Indeed, the avowed enforcement policy and practice under the 
Statute are to inhibit certain citizens in their freedom of movement and 
association. (R. 7, 37, 42, 46, 155) The statute is therefore unconstitu- 
tional under the Fifth Amendment. 

Finally, since prior conviction of crime is an element of vagrancy, 
the statute requires that proof of prior convictions be presented to the 
trier of fact. This denies due process and a fair trial, in violation of 
the Fifth and Sixth Amendments. Significantly, in the ordinary case in- 
volving the introduction of prior conviction (e.g., for impeachment), the 
concern is that the trier of fact will improperly rely upon the prior con- 
viction ae evidence of disposition to commit crime. Ina vagrancy prose- 
cution, the acknowledged purpose of the conviction record is precisely to 
show disposition toward criminality, that is, to show that the defendant 
is a particular "kind cf person," i.e., "a probable criminal." 

In the body of the Argument, infra, the several constitutional ob- 
jections to the Vagrancy Statute are set forth topically, with a single 


section devoted to each main constitutional defect. However, these con- 


stitutional objections are not necessarily discrete. Rather, they might 
ee 


12. President's Commission on Law Enforcement and Administration of 
Justice, Task Force Report: The Courts 102 (GPO, 1967). 
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more appropriately be viewed as integrally related aspects of what is es- 


sentially a single major problem: that the Vagrancy Statute is phrased in 
terms that are vague and that are dependent upon socio-economic status, 
thereby empowering the police to harass, arrest, and imprison citizens who 
appear to them to be merely suspicious or vaguely "undesirable." This is 

a policy and a practice that are so foreign to American ideals of freedom an? 
fairness, that it is hardly susprising that the Vagrancy Statute is vul- 


nerable on so many constitutional grounds. 


=< 
ARGUMENT 


I. THE TERMS DEFINING CRIMINALITY IN THE VAGRANCY STATUTE ARE SO VAGUE 
THAT THE STATUTE FAILS TO PROVIDE SUFFICIENT GUIDANCE TO CITIZENS, 
THE POLICE, AND THE COURTS AS TO WHAT CONSTITUTES THE CRIMINAL OF- 
FENSE, AND IT THEREFORE VIOLATES THE DUE PROCESS CLAUSE OF THE 
FIFTH AMENDMENT AND THE RIGHT TO BE INFORMED OF THE NATURE AND 
CAUSE OF THE ACCUSATION, UNDER THE SIXTH AMENDMENT. 


A statute violates due process if it is so vague that it leaves the 
citizen uncertain as to the conduct it prohibits, or if it leaves judges 


and jurors free to decide in each particviar case, without any legally 


fixed standards, what is prohibited and what is not. Giacco v. Pennsylvania, 


382 U.S. 399, 402-403 (1966): Lanzetta v. New Jersey, 306 U.S. 451 (1939). 
This well established rule of constitutional law has served as a ground 
for several recent decisions invalidating vagrancy statutes. See, e.g., 
Alegata v. Commonwealth, Mass, _. 2 Cr. L. Rep. 3043 (1967); Baker 

v. Binder, _ F. Supp. __ (W.D.Ky., 1967) (Three-judge court); Fenster 

v. Leary, 20 N.Y. 2d 309 (1967). 

In Lanzetta the statute outiawed any person who was known to be a 
member of a gang, who was not engaged in lawful occupation, and who had 
previously been convicted of a crime or at least three disorderly offenses. 
The Supreme Court found that although the word "gang" commonly refers to 
a@ group committing or intending to commit crimes, the word is not suffi- 
ciently precise to serve as a standard of criminality, particularly since 
individuals might belong to "gangs" without being associated for criminal 
purposes. Accordingly, the statute was held void for vagueness. 

Several key criteria of criminality in the Vagrancy Statute fall a 
fortiori under Lanzetta. Even the public officials entrusted with the duty 
of enforcing the statute were unable to give precise or even sensible 
explanations of such phrases as "loitering," "not giving a good account" of 


oneself, and "leading an fmmoral or profligate life." Indeed, the officials 


=> 


who testified contradicted each other frequently, and were even self-con- 
traditctory, in attempting to explain the meaning of these phrases in ac- 
cordance with the actual policies and practices in enforcing the statute 
in the District of Columbia. In addition, the Chief aioe ie ca 
no less than five times in the course of his testimony that “you have to 
be guided by the facts of each individual case;" in order to determine 


whether the elements of vagrancy are present. (R. 73, 80-81, 82, 90) | 


Vagrancy, that is, can only be defined retrospectively and in “each in- 
| 


dividual case." No “legally fixed standards" can be set forth, as required 


by the Fifth Amendment. See Giacco v. Pennsylvania, 382 U.S. 399, 402- 
14/ 
403 (1966). 


A. “Loitering" 


Clearly a citizen may be found "loitering around in any...public place," 
or even "wander[ing] about the streets at late or unusual hours of the 
night," without being involved in the commission of an act that can fairly 
and reasonably be set forth as a standard of criminality. 


. I have known judges and lawyers who, afflicted with cents 
have wandered the streets at night. Douglas, Vagrancy and. 
Arrest on Suspicion, 70 Yale L. Jour. 1, 4 (1960) 


It is common knowledge . . . that the majority of mankind spend 
a goodly part of their waking hours in whiling or idling time 
away, and much of that time is spent on public streets and 
highways and in public places. Hawaii v. Andhua, 48 F.2d ae 


(9th Cir. 1531) 


13. Clark King, who was then, and had been for many years, Assistant 
Coporation Counsel in Charge of the Law Enforcement Division, with meson 
responsibility for criminal litigation. 


2 14. Wor, of course, is an inference of current criminality sufficiently 
justified, or the statutory vagueness eliminated, by applying the statutory 
penalty only against individuals who have previously been convicted ‘and paid 
ae peasren ere ee In Lanzetta the Scott’ was giso limited 

oe reviews Tne Supcene Court neverdheless focal ene Sacre eo Bo "so vague, 
Tadefinite and uncertain that it ‘mast be condemned as Tepogwant to mere) due ‘ 
process clause..7."" (At -p» 458): - + ; re 
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The cases most <requently cited as having defined various elements 


of vagrancy actually serve only to increase the difficulty by adding further 


vague terms. For example, Williams v. District of Columbia, 65 A.2d 924 


(Mun. App. D.C., 1949) suggests the following definition of "loiter": 
To loiter, according to the lexicographers, means to be slow 
in moving, to delay, to linger, to be dilatory, to spend time 
idly, to saunter, to lag behind, 


The courts adds: 


There is a time element in loitering; but the particular amount 
of time required depends on the circumstances. 


Thus, the attempted definition simply adds equally vague words and phrases, 
and the vagueness is then compounded by a time element that depends upon 
wholly unspecified circumstances. To saunter down a street, lag behind a 
group, or to delay or linger in going from one place to another, is prima 
facie innocent conduct, and can hardly be made criminal by virtue of "cir- 
cumstances” that have never been articulated, in the statute or otherwise, 
in such a way as to provide the "legally fixed standards" required by the 
Due Process Clause. See'Giacco v. Pennsylvania, 382 U.S. 399, 402-402 (1966). 
The inadequacy of the Williams definition is well illustrated in the 
record below. Experienced police officers defined loitering, in accordance 
with their enforcement policies and practices, as "standing around in one 
spot not going any place” (R. 46-47), "flagging automobiles” (R. 46-47), 
“walking back and forth from the corner" (R. 63), and "standing idle in a 
doorway" (R. 63). The Chief Prosecutor testified that standing in the door- 
way might be loitering "depending on whose doorway" (R. 89), and added that 
loitering could also include “hanging around on a street corner . . .[with] 
no apparent purpose or motive for being there” (R. 88-89). One officer, 
who has been on the force and assigned to Appellant's precinct for six years, 


and who makes about 470 vagrancy arrests a year, testified as follows (R. 10-1: 
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+»sHow does one go about lcitering? 
She was standing there. 

She was standing on the street? 
That's, correct. In the doorway. 
She was standing in a doorway? 
That's right. 


Is it your understanding that that constitutes an offense? 


A That constitutes vagrancy as far as I know. 
Yet at another point the same officer testified that one might stand ina 
doorway or on the street "all day long" or “for a year" without being guilty 


of loitering. (R. 29). 


Thus, seventeen years after Williams, the word "loitering" remains vague 


and uncertain in its application under the policies and practices of the 


police department and the prosecutor's office. 


B. "Not giving a good account" of oneself" 

With respect to “not giving a good account" of oneself, a threshold 
problem for citizen, policeman, and judge alike, is whether the citizen 
is obliged to answer when a "good account" is demanded of him by the officer, 
and whether a refusal to answer constitutes a failure to give a good account. 
Even the courts are in conflict on this issue. Compare Beail v. District 
of Columbia, 82 A.2d 765 (Mun. App. D.C., 1951), rev'd on other grounds, 
91 U.S. App. D.C. 110, 201 F.25 176 (1952) (answer required), with Green 
v. United States, 104 U.S. App. D.C. 23, 259 F.2d 180 (1958), cert. den., 
359 U.S. 917 (citizen has an absolute right to refuse to answer officer) 
Cf. Miranda v. Arizona, 384 U.S. 436 (1966); United States v. Lo Biondo, 
135 F.2d 130 (2d Cir., 1943); Note, Tacit Criminal Admissions in the Light of 
Expanding Privilege Against Self-Incrimination, 52 Corn. L. Q. 335 (1967) ; 
Note, Tacit Criminal Admissions, 112 U. of Pa. L.Rev. 210 (1963). 
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This confusion is reflected in the understanding ard practices of 
police officers in the District of Columbia. One officer seemed to believe 
that the citizen may refuse to answer, or even answer, "It is none of your 
business."' (R. 27) However, he then testified that repeated refusal to 
answer would result in an arrest. (R. 28) Yet another officer testified 
that he does not know whether a refusal to answer constitutes a failure to 
give a good account, but that he would make an arrest anyway and "let the 
Judge decide." (R. 53-54) Thus, it is clear, despite the passage of time 
and judicial interpretations, that police officers remain confused and un- 
certain as to the meaning of the vagrancy law that they must enforce. 

As to what constitutes a "good account,” the phrase is “innately 
vague."(Opinion of Chief Judge Greene, R. 191) The Chief Prosecutor testi- 


fied that "to me "good account’ means that you are not out there for an 


- {llegal™purpose." (R. 83) However, this attempted clarification is decep- 


tive, since ultimately the determination of whether the citizen's purpose 
is illegal and whether the account is a good one, rests in the unfettered 
discretion of a police officer, subject only to the unguided discretion 
of the courts: This completely subjective nature of "good account" in 
practice is illustrated by the testimony of one of the arresting officers, 
who acknowledged that if he is satisfied with the account, it is a "good" 
one, and if he is not satisfied with the account, then it is not good. 
(R. 32) As the Chief Prosecutor reitereated, "You have to be guided by the 
facts of each case.” (R. 73) 

In short, both police and prosecutors are able to determine whether this 
criterion of vagrancy has been met only by an ex post facto examination of 
each particular case. This is the very. antithesis of due process, since 


there is no possibilicy cf fair warning and no reasonably ascertainable limit 
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on official discretion. This is recognized in a recent federal decision 
s/ 

holding a New Jersey "good account" statute to be void for vagueness: 
We believe that the term "good account" fails to pass these 
[constitutional] tests. It leaves too much discretion in ‘the 
hands of the police and the courts. It does not involve a 
certain standard, for what may be a good account to one per- 
son may very easily not be one to another. The word "good" 
is especially subjective in nature and is used in our par- 
lance in many different ways and contexts. Does it mean 
morally “good" or does it mean "lawful" in the sense that if 
one does not admit to a crime he has given a good account of 
himself? On the other hand, "good account" may mean an ac- 
count which puts the accused above suspicion or it may mean 
that his statement must give the officer sufficient credi- 
ble information so as to negate probable cause. 


The opinion in Harris v. District of Columbia, 192 A.2d 814 (fun. App. 
D.C., 1963) does not answer these criticisms. There the court defined a 
good account as “one that is reasonably credible." However, this defi- 
nition does not begin te explain the questions raised in Margeson as to 
what is meant by “good” —- whether it means "credibly moral," "credibly 
lawful," “credibly above suspicion," or whether the account must give the 
officer "sufficient credible information so as to negate probable cause." 

Therefore, in judicial opinions as well as in enforcement policies 
and practices, the statutory term "not giving a good account” renatcs vague 


and undefined, in violation of the Fifth Amendment. 


Cc. “Leading an immoral or profligate life" 

This phrase too has defied rational and consistent application in the 
policies and practices of the police and prosecutors of the District of 

Columbia. One experienced police officer defined "immoral or profligate" 

as follows (R. 33): | 


A One who commits an act of prostitution for hire or perversion 
for hire... 


. Margeson v. United States, 259 F. Supp. 256, 258 (E-D. Pa., 1966). 
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Q Does it mean anything other than that? 


A No, I imagine it means other things, but I am not -- I 
don't know what they might mean. 


Another equally experienced officer testified (R. 54): 
A ...I felt that an immoral and profligate life fit into this 


observation that I made on her -- flagging automobiles down 


on the street, attempting to solicit these people, and to 
prostitutior. 


Being a prostitute is living an immoral and profligate 
life? 


I would say so. 
Is there anything else? 


Yes, she is an admitted junkie. I would say this was immoral 
and profligate. 


Q Anything else? 
A TI don't know. 
However, the officer later included people who "sell whiskey after hours or 


gamble at anytime.” (R. 55) Yet another definition would equate "immoral 


or profligate’with "undesirable". (R. 27) 


The Chief Prosecutor, on the other hand, was somewhat less uncertain 


and somewhat more specific (R. 74): 


We have culy applied them, to my knowledge, I can't think 
of any cases which would not fall in this category, we have 
only applied it to those situations in which a reasonably 
prudent person would|have reason to believe that the person 
is attempting to engage in prostitution. That is the only 
case we have ever applied it to that I can recall. I don't 
think we have any other cases that we would be called upon to 
apply that particular section. 


eenoag this Se EOE ES, of “iamoral or profligate" to attempted prceon 


might arguably. pave eliminated the oor of the Breeser seiother prose- 


cutor peers broadened the test to the outermost limits of vagueness. 
He determined that Appellant is immoral or profligate on the standard of 


“her whole mode, on her whole entire pattern of living." (R. 159-160) 
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D try, ” 
- ‘“Wagrancy 


The ultimate in vagueness is, of course, the term "vagrancy" itself. 
Particularly revealing was the testimony of one experienced police officer who 
equated “vagrants” with "undesirables." (R. 37) An undesirable he defined 
as a prostitute, a junkie, a thief, a pervert, "and what have you. The 
rest." (R. 37-38) The Second Precinct, where he has served as a policeman 
for six years (R. 16), the officer described as "a hole .... a den of vice." 
(R. 41) Having defined vagrants as undesirables, and undesirables as thieves 
(among other things) he added, "there is nothing but thieves" in the en- 


tire Precinct. Thus, it would appear that the offense of vagrancy is suf- 


ficiently broad to enable the police to arrest virtually every citizen in 


the entire precinct. 


This shockingly candid testimony confirms the observation of Justice 
Frankfurter, who explicitly related Lanzecta to vagrancy statutes: 


Only a word needs to be said regarding Lanzetta v. New | 
Jersey, 306 U.S. 451. The case involved a New Jersey stat- 
ute of the type that seek to control 'vagrancy’. These 
statutes are in a class by themselves, in view of the familiar 
abuses to which they are put. . . . Definiteness is designedly 
avoided so as to allow the net to be cast at large, to enable 
men to be caught who are vaguely undesirable in the eyes of po- 
lice and prosecution, although not chargeable with any parti- 
cular offense. In short, these 'vagrancy statutes' and laws 
against 'gangs' are not fenced in by the text of the statute 


or by the subject matter so as to give notice of conduct to be 
avoided. 


Justice Frankfurter had not participated in the 8-0 decision in 
Lanzetta. The above quote makes it clear, however, that every member} 


of the Supreme Court who has ever considered a vagrancy-type statute has 


16. In an after-thought the officer acknowledged that there are "some" 
decent people there. (R. 41) 


17.Winters v. New York, 333 U.S. 507, 540 (1948) (dissent) (emphasis 
added). 
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agreed that such laws violate due process. Certainly there is every 


reason to believe that the present Supreme Court is equally sensitive to 


abuses of due process, and that the Vagrancy Statute cannot survive chal- 


lenge under the vold-for-vagueness doctrine. 


_18. See also Edelman v. California 344 U.S. 357 (1953) (Justice Black 
dissenting from dismissal on writ of cert. as improvidently granted); Hicks _ 


v. District of Columbia, 383 U.S. 252 (1966) (Justice Douglas dissenting frot from 
dismissal of writ of cert. as improvidently granted). 
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II. THE VAGRANCY STATUTE PERMITS ARREST ON SUSPICION IN VIOLATION OF THE 
FOURTH AMENDMENT REQUIREMENT OF PROBABLE CAUSE, AND PERMITS CONVIC- 
TION ON SUSPICION IN VIOLATION OF THE FIFTH AMENDMENT REQUIREMENT 
OF DUE PROCESS. | 


An arrest on suspicion violates the Fourth Amendment requirement of 


probable cause even though the police officer might, in good faith, have 


“strong reasons to suspect" that the arrested person has committed a crime. 


Henry v. United States, 361 U.S. 98, 101 (1959); Stoutenburgh v. Frazier, 
16 U.S. App. D.C. 229 (1900); see also the opinion of Justice Frankfurter 


in Winters v. New York, quoted supra. Probable cause exists only where 
the facts and circumstances within the officer's knowledge, and of which he 


has trustworthy information, are sufficient in themselves to warrant a man 
| 
of reasonable caution to believe that an offense has been or is being com- 


mited . See Beck v. Crio, 378 U.S. 89 (1964); Henry v. United States, 361 
U.S. 98 (1959); Brinegar v. United States, 338 U.S. 160 (1949). To fail 
to require strict compliance with this constitutional requirement is “to 


leave law-abiding citizens at the mercy of the officers’ whim or caprice." 


Brinegar v. United States, 338 U.S. 160, 176 (1949). 

In vagrancy enforcement, as found below by Chief Judge Greene, the evil 
of arrests on suspicion is compounded by the fact that the cme are 
also based on suspicion -—- suspicion that defendants might have been com— 


mitting crimes, or even suspicion that they might commit crimes in the 
19 / 
future if not imprisGned for preventive purposes. Chief Judge Greene wrote 


(R. 188-190; emphasis added): 


- « - The real objection to the vagrancy law is that its basic 
design is one of preventive conviction imposed upon those 

who because of their background and behavior are more likely | 
than the general public to commit crimes, and that the stat- | 
ute contemplates such convictions even though no overt crimi- | 
nal act has been committed or can be proved. ... 


| 
19. Cf. Hersey, Too’Far to Walk 221 (Knopf, 1966): .:"If you. Locked 
up everybody wha was potentially dangerous, who would carry the keys?" 


-25- 


.- - . Those charged with the enforcement responsibility proceed 
on the assumption that vagrancy arrests should be made when 
criminal activities are suspected but a substantive offense 
cannot be proved. 


- - - The statute is vague because its words are only a euphemism 
for what is really involved, that is, preventive arrests on 
suspicion. 


In addition, the suspicion may be “twice removed," as Chief Judge Greene 
found it to be in the instant case (R. 193, n.15): 


. . . The officers testified that defendant Ricks is leading an immoral 
and profligate life because they believed her to be a prostitute. 

This suspicion of prostitution, in turn, rests primarily upon 

her presence in the doorway of an esteblishment which the officers 
suspected of being a house of ill fame. But the officers candidly 
admitted that they had no proof that the establishment is a house 

of ill fame. 


Relying on the record below, and examining the statute "in the light 


of the cold realities and the logic of its only meaningful application," 


Chief Judge Greene concluded that the Vagrancy Statute is a law for con- 
victions based not on proof of criminal acts but on the belief, reasonable 
“or otherwise," that these "might" be committed. (R. 194) Thus, what the 
prosecution must prove beyond a reasonable doubt is that plausible grounds 
exist for the "speculation" that the defendant was in a position where he 
"might" commit an offense. (Ibid.) “Such a doctrine drains the ‘reasonable 
doubt’ concept of all meaning." (Ibid.) 

“Chief Judge Greene's conclusions are supported by extensive testimory 
in the court below regarding the arrest in the present case and ESS 
the enforcement practices and policies in the District of Columbia in 
vagrancy cases generally.’ One arresting officer testified that it "ap- 
peared" to him that Appellant had been soliciting prostitution, but that 
he "could not make a proper arrest or a proper prosecution" because of 
inadequate evidence, so that "instead" he arrested her for vagrancy. (R. 16) 


Another experienced officer testified that Appellant is leading an 
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immoral and profligate life, under the vagrancy laws, because “I believe 


she is currently committing prostitution." (R. 59) However, he admitted 
that he “could not prove" that she is doing so. (R. 59) Thus, the crim- 
inal element of “immoral or profligate" was proved by allegations of be- 
lief of prostitution, which itself could not be proved. 

The same officer admitted further that all "vagrants" are really per- 
sons suspected of committing other offenses (R. 56): 

Q Have you ever known a case in your practice where leading 
an immoral and profligate life meant anything else but 
being a criminal? 

No. I believe these are the only instances. 

Is there any reason for arresting someone as a vagrant 
when you know that he has committed some other crime? 
-.-For example, you know that somebody is immoral and 
profligate because she is soliciting prostitution or: 
she is buying and selling dope. Is there any reason to 
arrest her as a vagrant rather than to arrest her for 
committing prostitution? < | 


That person might be a real smooth operator and I might 
not be able to catch them doing these other things. 


This testimony was confirmed by the other officer - (R. 37-38): 
Q So that in practical effect vagrancy is used as a charge or 
ground for arrest in cases where you feel there is prostitu- 


tion or sodomy going on but you cannot make a case? 


That's correct. It is used to get the undesirables off the 
street. i 


What is an undesirable? 

It is a prostitute. In our estimation, it is a prostitute, 

a junkie, a thief, a pervert, end what have you. The rest. 
Pervert, prostitute, junkie, thief. ! 

These are people who have committed these acts in the past? 
Yes, and are still out there doing the same thing. 

Well, if they are still out there committing thievery or pros— 
titution or whatever, if you could make a case against them 
you would arrest them on that ground, I suppose? 


Yes. 
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Q So that we are back again to the problem of your using the 
Vagrancy Statute to justify an arrest of someone against whom 
you cannot make a case on some other ground that you really 
would prefer to arrest on; is that right? 

A That's correct. 

While the preceding testimony relates to suspicion of current crin- 
inality, there is also ample evidence that enforcement policies and prac- 
tices go further, to the point of arrest, conviction, and imprisonment 
of people who, it is suspected, might otherwise commit crimes in the future. 
(R. 33) Thereby, of course, the crime rate is presumably reduced, on the 
simple, police-state logic that if potential criminals are in jail, then 
"the crime can't be committed.” (R. 42) As shocking as this view may be 
when stated thus baldly, the officer was only restating judicial interpre- 
tation of the Vagrancy Statute, to the effect that a vagrant is a "proba- 
ble criminal," and that the purpose of the statute is to prevent crimes which 
"may likely" flow from his mode of life. Hunt v. District of Columbia, 
163 F.2d 833, 835 (D.C. Cir., 1947). 

Speaking to this point, Chief Judge Greene observed (R. 195): 

. . . While the particular categories singled out in the va- 
grancy law may well'be statistically more likely to commit offenses 
than other population groups, they are not alone in this respect. 

It has been shown that juveniles, for example, specifically those 

between the ages 16’ and 21, commit a far larger proportion of 

crimes than other groups in society. If the presumption inherent 

in the vagrancy lawiis valid, then it would be equally proper to 

provide for the punishment of all those aged between 16 and 21 who 

might be found "loitering" and are unable to give a good account 

of themselves. I do not believe Congress has any such power. 

This conclusion is strongly supported by Lanzetta v. New Jersey, 306 


U.S. 451 (1939). There the Supreme Court invalidated the New Jersey 


"gang" statute, even though the Court acknowledged that members of gangs 


are commonly associated for criminal purposes. Also, in Tot v. United 


States, 319 U.S. 463 (1943), the Supreme Court held that the possession 
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of firearms did not justify the inference that they had been acquired 
in interstate commerce. The Court said, "A statutory presumption cannot 
be sustained if there be no rational connection between the fact proved 
and the ultimate fact presumed, and if the inference of the one from 
| 

proof of the other is arbitrary. . . ." (At p. 467) This language from 
Tot is particularly significant, since the statistical likelihood would 
seem to be extremely high that any given firearm has been acquired in 
a@ state other than the one in which it was manufactured or distributed. 

In the same line of authority rejecting suspicion on statistical 
likelihocd as a substitute for probable cause, is United States v. 
Bufalino, 285 F.2d 408 (1960). This case involved the Appalachin pro- 
secutions, which grew out of a large meeting of notorious underworld fi- 
gures. In reversing convictions for conspiracy, Judge Lumbard wrote: 

Doubtless many of Barbara's visitors are bad people, and 

it is surely a matter of public concern that more is not known . 

of their activities. But bad as many of these alleged conspira- 

tors may be, their conviction for a crime which the government 

could not prove, on inferences no more valid than others equally 

Supported by reason and experience, and on evidence which a 

jury could nct properly assess, cannot be permitted to: stand. 
As Judge Clark wrote in his concurrence in Bufalino, under a contrary rule 
a citizen's privacy would be “subject to invasion at any time on the mere 
suspicion of any police officer, federal, state, or local," and the pre- 


sumption of innocence would have “no potency at the police level." As 


the record in this case shows, this is the practice under the Vagrancy 


Statute in the District of Columbia. The statute therefore violates the 


Fourth and Fifth Amendments. 
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TT Tt tte mee ween pee ess Ae Ree nee 


The essence of denial of equal protection is arbitrary classifica- 


tion. See Cul. Calc... & Santa Fe Or. vr. N7274e, 16F U.S. SC, ise: 


Louisville Gas and Electric Company v. Coleman, 277 U.S. 32. Although 
the Vagrancy Statute involves several arbitrary classifications, it is 
most patently offensive in using unemployment and poverty as elements 
and criteria of crime: “having no lawful employment," and "having no. . . 
visible means of support realized from a lawful occupation or source." 
22 D.C.C. 3302 (1) and (3). This statutory standard inevitably has its 
impact in enforcement policies and practices. An experienced officer 
testified that people are arrested under the statute who have committed 
no crime whatsoever, but who are on the street late at night and who have 
no jobs and no money. (R.43) As former Justice Goldberg has observed: 20/ 
Regrettably there are still on our statute bocks some 
substantive laws which in practice tend to operate 
unequally against the poor. The vagrancy laws are an 
example in point... . 

It should hardly be, necessary to repeat today the truism expressed 
by the Supreme Court twenty-five years ago: "Poverty and immorality are 
not synonymous." Edwards v. California, 224 U.S. 160, 177 (1941). In 
the words of Justice Jackson, "We should say now, and in no uncertain 
terms, that a.man’s mere property status, without more, cannot be used 


by a state to test, qualify, or limit his rights as a citizen of the 


United States." Ibid., at 184 (concurring opinion) 2 Indigence "is 


20- “Equality and Governmental Action," 39 N.Y.U.L. Rev. 205, 221 (1964). 


“21. Justice Jackson's qualifying words, "without more," were not intended 
to mean that poverty or unemployment could be rendered constitutional as a 
standard for criminality by virtue of the other elements of a vagrancy-type 
statute. Justice Jackson concurred in Justice Frankfurter's dissent (quoted 

supre) in Winters, approving Lanzetta and condeming vagrancy statutes. 


a neutral fact—constitutionally an irrelevance like race, creed, or 
color." Ibid. | 

In a series of recent cases the Supreme Court has struck down, on 
equal protection grounds, various state criminal practices which : 
discriminate against an indigent criminal defendant on account of his 
poverty. E.g., Gideon v. Wainwright, 372 U.S. 335; (1963) Griffin 'v. 
Illinois, 351 U.S. 12 (1959). As Justice Douglas stated in Griffin, 
"There can be no equal justice where the kind of trial a man gets de- 
pends on the amount of money he has." (At p. 19) The principle is 
equally applicable to the case at bar: There can be no equal justice 
where the crime a man is accused of depends on the amount of money he 
has. The Supreme Court also held economic status to be a "capricious" 
and "irrelevant" factor in legislative classification in Harber v. 
Virginia State Board of Elections, 383 U.S. 663 (1966). There the 
Court struck down Virginia's $1.50 poll tax. Surely if a citizen 
cannot be deprived of his vote on the basis of poverty, he cannot be 
deprived of his freedom because of poverty. 

In view of the patent violations of equal protection in the 
wording of the Vagrancy Statute and in its enforcement, and in view of 


the unambiguous declarations of the Supreme Court regarding equal 


justice as a constitutional standard, the statute is unconstitutional 


under the Fifth Amendment. 
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Iv. BY IMPOSING PUNISHMENT DESPITE THE ABSENCE OF ANY OVERT CRIMINAL 
ACT, CRIMINAL ii > OR CAUSATION OF HARM, THE VAGRANCY STATUTE 
VIOLATES THE EIGHTH AMENDMENT PROSCRIPTION OF CRUEL AND UNUSUAL 
PUNISHMENT. 


The three elements essential to the establishment of criminality are 


an actus reus (guilty act), a mens rea (wrongful intent) and the causa- 


tion of harm. See generally, Hall, General Principles of Criminal Law 
(24 ed. 1960). Not one of these elements is present in the instant 

case, and none of them is necessary in order to subject any citizen to 
punishment for vagrancy.' See Hunt v. District of Columbia, 163 F.2d 833, 
835-836 (D.C. Cir., 1947); Harris v. United States, 162 A.2d 503, 505 
(Mun. App. D.C., 1960). What is punished under the vagrancy law is 
neither act, nor intent, nor causation of harm, but simply status: 
"Vagrancy is a status or condition and the statute punishes one for 
being a certain kind of person, not for the doing of an overt act." 

Hunt v. District of Columbia, 47 A.2d 783, 784 (Mun. App. D.C. 1946), 
aff'd, 163 F.2d 833 (D.C. Cir. 1947). The status that is punished is 
poverty, unemployment, and having prior convictions. 22 D.C.C. 3302 (1), 
(3), (8). The practical impact of the statute on Appellant is manifest 
in the testimony of an experienced police officer, (R. 64-65): 

Q In your practice and your understanding of what your duties 
are as a police officer, was it your judgment that the 
defendant had committed a crime on the night of the 29th 
of January when you observed her? 

Yes, according to the vagrancy statute. As I stated, she 
was known to me to be a convicted prostitute, vagrant, and 


narcotics violator; also a felon. 


And because she was known to have been convicted of these 
crimes, are you saying that for that reason she was a vagrant? 


Yes. According to the statute; yes. 
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There can no longer be doubt that such a statute violates the 
ieee Amendment. Robinson v. California, 370 U.S. 660 (1962); Easter 
v. District of Columbia, 124 U.S. App. D.C. 33, 361 F.2d 50 (1966); 
Driver v. Hinnant, 356 F.2d 741 (4th Cir., 1966). In Robinson the Court 
invalidated a prosecution under a California statute that made it a 
misdemeanor to use or to be addicted to the use of narcotics. The | 
statute was struck down because it went beyond the permissilbe bounds 
of penalizing the use of narcotics to make the “status” of addiction a 
criminal offense. (At p. 666) Robinson necessarily has a devastating 
impact on the present statute. See Hicks v. District of Columbia, 383 


U.S. 252, 257 (1966) (Justice Douglas dissenting from dismissal of writ 


of cert. as improvidently granted). 


Even the two dissenting Justices in Robinson would appear to agree 


that the present convictions cannot stand. The dissent was based upon the 
premise that the California statute reached only volitional use of | 
narcotics and hence could be upheld as punishing conduct. (At pp. 683, 
686) However, the Vagrancy Statute clearly penalizes a status: that 
is frequently involuntary (poverty and unemployment), and one from which 
it is impossible to escape (prior conviction). Poverty and unemploy- 
ment have no place in the criminal law. (See Section III, supra.) Past 
convictions, while they may be taken into account in imposing sentence 
for crimes of which a person is actually found guilty, cannot be used 
as evidence of guilt, and are a fortiori improper as elements of crimes. 
See Brown v. United States, 125 U.S. App. D.C. 220, 370 F.2d 242 (1966). 
The Vagrancy Statute nevertheless makes unemployment, lack of means of 
support, and past offenses, elements of the crime. ; 

The only previous District of Columbia case where a vagrancy 


statute has been considered in the light of Robinson is Wilson v. | 
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United States, 212 A.2d 805 (D.C. Ct. App., 1965). There, however, the 
court held the Robinson. principle to be inapplicable, contending that 
the statute “requires something more than a mere showing of the 
"status'" in order to establish a violation. (At p. 806) 

The present statute does require “something more” than status, but 
this does not cure the constitutional defect. Once=a person has become 
identified as having the proscribed status, the most innocuous of con- 
duct may make him a criminal: “loitering around in any park. . . or other 


public place," “wander[ing] about the streets at late or unusual hours 


of the night,” and "not giving a good account of himself." Clearly, not 


one of these acts can supply the actus reus, mens rea, or causation of 
harm, which are essential to a declaration of criminality. 
I have known judges and lawyers who, afflicted with insomnia, 
have wandered the streets at night. Douglas, Vagrancy and 
Arrest _on Suspicion, 70 Yale L. Jour. 1, 4 (1960). 
It is common knowledge . .. that the majority of mankind 
spend a goodly part of their waking hours in whiling or 
idling time away, and much of that time is spent on public 
streets and highways and in public places. Hawaii v. Andhua, 
48 F.2d 171 (9th Cir. 1931). 
In none of the observations which led to Appellant's arrest for vagrancy 
was there probable cause to believe that she was perfcrming a criminal 
act. See Statement of the Case, supra; Section II, supra. 

In Andhua the Court struck down a statute which provided that any 
person habitually loafing, loitering, or idling upon a public street or 
in any public place would be guilty of a misdemeanor. The Court held 
that that statute, as in the instant case, drew no distinction between 
conduct which is calculated to harm and that which is essentially 
imnocent. Similarly, the New York Court of Appeals has held that the 


legislature may not validly make it a crime to do something which is 
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innocent in itself even though the act is "sometimes done impro: rl 
periy, 


[and] sometimes attended by improper motives or done as part of an : 

illegal scheme." People v. Bunis, 9 N.Y. 2d 1, 172 N.E.2d 273, 274, 

210 N.Y.S.2d 505, 507 (1961). The requirement of an overt criminal 

act and a mens rea was also made a constitutional standard in Lambert v. 

California, 355 U.S. 225 (1957). There the Supreme Court invalidated 

the imposition of criminal sanctions for a non-willful failure to 7 

register as a convicted felon. Quoting Holmes, The Common Law, the 

court held that “conduct which would not be blameworthy in the average 

member of the community" cannot be made the basis of criminal liability. 
Finally, because acts are prohibited that are both ordinary and 

innocuous, people in Appellant's position can never be certain that 

they are.not committing a crime. Their freedom and privacy are at the 

mercy of the police, and they are stripped of any “opportunity either 

to avoid the consequences of the law or to defend any prosecution brought 

under it." Lambert v. California, 355 U.S. 225, 229 (1957). Appellant's 

conviction and sentence therefore constitute cruel and unusual punishment 


in violation of the Eighth Amendment. 
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V. THE VAGRANCY STATUTE UNREASONABLY RESTRICTS FREEDOM OF MOVEMENT, 

IN VIOLATION OF THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT. 

An essential part of the offense for which Appellant has been 
convicted, involves "loitering around in any park . . . or other public 
place," and "wanderf{ing] about the streets at late or unusual hours." 
These simple and ordinary acts are sufficient to cause the citizen to 
be stopped, interrogated, and even arrested. Indeed, the avowed purpose 
and effect of the statute is to inhibit certain citizens in the free 
use of public streets --'even to "keep them off the street” altogether. 
(R. 37,42, 155) Typically in a vagrancy observation the citizen is 
“warned” or “advised" to go home. (R. 7, 46) 

Chief Judge Bazelon not long ago had occasion to comment upon the 
“serious constitutional questions" that might be raised by the "severe 
limitations on freedom of movement" under a vagrancy statute. Wilson 
v. United States, 125 U.S. App. D.C. 87, 89 366 F.2d 666 (1966) (con- 
curring opinion). The Chief Judge quoted the following language from 
opinions of the Supreme Court (emphasis added): 

Freedom of movement across frontiers in either direction, 
and inside frontiers as well, was a part of our heritage. 
Travel abroad, like travel within the country, may be 
necessary for a livelihood. It may be as close to the 
heart of the individual as the choice of what he eats, or 
wears, or reads. Freedom of movement is basic in our scheme 


of values. Kent v. Dulles, 357 U.S. 116 126 (1958). 


{F]reedom of travel is a constitutional liberty closely 
related to the rights of free speech and association. 


Aptheker v. Secretary of State, 378 U.S. 500, 517 (1964). 
The standard of proof required for restricting the right of freedom 


of movement is an unusually high one: there must be a showing of "the 


gravest imminent danger to public safety." Kent v. Dulles, supra; cf. 


Edwards v. Califorria, 314 U.S. 160 (1941). This means that the right 
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to travel within the United States can be restricted in such extra- 


ordinary: contingencies as where "areas ravaged by flood, fire or 
pestilence" are quarantined because unlimited travel would "airectly 
and materially interfere with the safety and welfare of the area or 
the Nation as a whole." Zemel_v. Rusk, 381 U.S. 1, 15-16 (1965). : 
Surely this high standard has not been met by a showing, for example, that 
Appellant was seen in front of a house of ill repute, or even that 
Appellant spoke with men on the street. None of Appellant's acts | 
raised more than the barest suspicion of "danger to public safety,” and 
it would be wholly absurd to suggest that whatever danger may have been 
created by Appellant's use of the public streets and parks was of the 
"gravest" nature, as that term is descrited in Zemel. 

It is clear, therefore, that freedom of movement is restricted 
under the Vagrancy Statute without a showing of ‘the gravest imminent 
danger to the public safety. Thus, in unreasonably restricting | 


Appellants’ free use of public places, the statute violates the 


Due Process Clause of the Fifth Amendment. 
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VI. THE VAGRANCY STATUTE, BY REQUIRING PROOF OF PRIOR CONVICTIONS TO 
BE PRESENTED TO THE TRIER OF FACT, DENIES DUE PROCESS AND A FAIR 
TRIAL, IN VIOLATION OF THE FIFTH AND SIXTH AMENDMENTS. 

The Vagrancy Statute requires reference to past criminal acts of 

a defendant by making prior convictions an element of the crime. 22 D.C.C. 

3302 (1). This makes a fair trial impossible in a vagrancy prosecution. 

Cf. Michelson v. United States, 335 U.S. 469, 69 S.CT. 213 (1948); see 

Marshall v. United States, 360 U.S. 310, 79 S. Ct. 117 (1958). Even 

where the defendant elects to testify, use of his prior criminal record 

for impeachment purposes is being more end more severly restricted, in 
view of the inevitable prejudicial effect of such evidence. See Luck 


v. United States, 121 U.S. App. D.C. 151, 348 F.2d 763 (1965); Barnes v. 


United States, 124 U.S. App. D.C. 318, 365 F.2d 509 (1966); Brown v. United 


States, 125 U.S. App. D.C. 220, 370 F.2d 242 (1966). 

In the ordinary case involving the introduction of prior convictions 
(e.g-, for impeachment), the concern is that the trier of fact will 
improperly rely upon the prior conviction as evidence of disposition 
to commit crime, which is constitutionally impermissible. See Drew v. 
United States, 118 U.S. ‘App. D.C. 11, 15-16, 331 F.2d 85 (1964). Ina 
vagrancy prosecution, however, the improper inference of disposition 
is the acknowledged purpose of the introduction of the conviction record, 
since a vagrant is defined as "a kind of person," i.e., "a probable 
criminal." Hunt v. District of Columbia, 47 A.2d 783, 784 (1946); Hunt 
v. District of Columbia, 163 F.2d 833, 835 (1947). 

Thus the statute, on its face and in practice, violates the Fifth 


and Sixth Amendment guarantees of due process and fair trial. 


CONCLUSION 


Accordingly, the decision of the court below should be reversed. 
Respectfully submitted, 
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APPENDIX 


CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 


United States Constitution 


' Amendment I. 


Congress shall mske no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
sptech, or of the press; or the right of the people peaceably to assem- 
ble, and to petition the Government for a redress of grievances. 


Amendment IV. 


The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 


Amendment V. 


No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a Grand Jury, 
except in cases arising in the land or naval forces, or in the Militia, 
when in actual service in time of War or public danger; nor shall any 
person be subject for the same offense to be twice put in jeopardy 
of life or limb: nor shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for 
public use, without just compensation. 


Amendment VI. 


In all criminal prosecutions, the accused skall enjoy the right to 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been previously ascertained by law, and to 
be informed of the nature and cause of the accusation; to be confronted 

‘with the witnesses against him; to have compulsory process for obtaining 
witnesses in his favor, and to have the Assistance of Counsel for his 
defense. 


Amendment VIII. 


Excessive baii sh-11 not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 


D.C.C. 22-3302. "“Vagrants” defined. 


The following classes of aes ated shall be deemed vagrants in che Dis- 
trict of Coiumbia: 


(1) Any person known to be a pickpocket, thief, burgler, confi- 
dence operator, or felon, either by his own confession or by his having 
been convicted in the District of Columbia or elsewhere of any one of 
such offenses or any felony, and having no lawful employment and having 
no lawful means of support realized from a lawful occupation or source, 
and not giving a good account of himself when found loitering around in 
any park, highway, public building, or other public place, store, me 
or reservation, or at any public gathering or assembly. 

| 


(2) Repealed. June 29, 1953, 67 Stat. 97, ch. 159, 5209. 


(3) Any person leading an immoral or profligate life who has no 
lawful employment and who has no lawful means of support realized from 
a_lawful occupation or source. 


(4) Any person whe keeps, operates, frequents, lives in, or is 
employed in any house oz other establishment of i111 fame, or who (whether 
married or single) engages in or commits acts of fornication or percers oa 
for hire. 


(5) Any person who frequcnts or loafs, loiters, oz idies in or around 
or is the occupant of or is ex ployed in any gambling establishment or estab- 
lishment where intoxicating liquor is sold without a license. : 


(5) Any person wandering abroad and lodging in any grocery or pro- 
vision establishment,’ vacant house, or other vacant building, cuthouse, 
market place, shed, barn, garage, gasoline station, parking lot or in the 
open air, and not giving a good account of himself. 

eae 
(7) Any person wandering abroad and begging, or who goes about from 
=door to door or places hizseif in or on any highway, passage, or other 
public place to beg or receive alms. 

(8) Any person who wanders about the streets at late or unusual 
hours of the night without any visible or lawful business and not giving 
@ good account of himself. 


(9) And all persons who by the common law are vagrants, whether 
embraced in any of the foregoing classifications or not. 
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QUESTIONS PRESENTED 


| Paragraph (A) of the narcotics vagrancy statute (33 
D.C. Code § 416a(b) (1) (A)), as applied to appellants, 
forbids narcotics users and convicted narcotics offenders 
who fail to give a good account of themselves from loiter- 
ing on three or more occasions in one of several blocks in 
the city where the narcotics traffic is dense. The ques- 
tions presented are as follows: 


1. Whether the statute violates substantive due process 
of law because it is an irrational and arbitrary exercise 
of Congress’s legislative power? 

2. Whether the word “loitering” is unconstitutionally 
vague? 

3, Whether the requirement of a “good account” makes 
the statute vague or an unconstitutional shifting of the 
burden of proof? 

4, Whether appellants’ several other contentions have 
any merit? 


INDEX 


Counterstatement of the Case — — — 
. Enforcement of the Narcotics Vagrancy Statute —— 
. The 1200 Block of Seventh Street _——___-—— ae 
Prior Observations —— $$$ 
. The Arrests — 
. Opinions Below 
Statute Involved — SS 
Introduction and Summary of Argument Se 
Argument: 


I. The “loitering” section (Paragraph A) of the nar- 
cotics vagrancy statute is constitutional as applied 


A. Since appellants cannot challenge the statute on its 
face, the sole question before the Court is whether 
Paragraph (A) is constitutional as applied to ap- 
pellants ——________---— 


. Appellants’ “suspicious conduct” and “freedom of 


movement” claims rest on the discredited doctrine 
of Lochner v. New York: and under accepted stand- 
ards of judicial review, the loitering section (Para- 
graph A) is constitutional as applied 
1. Substantive Due Process -——- --— 
2. The Legislative History ——______—-— 
3. Scope of the Narcotics Problem .-. ——--—— 
4. Narcotics and Poverty in the Inner City —-— 
5. Rational Connection between Evil and Remedy - 
As applied, the loitering section (Paragraph A) is 
neither unconstitutionally vague nor an unconsti- 
tutional shifting of the burden of proof 
1. “Loitering” is not vague 
2. The “Good Account” clause is neither vague 
nor an unconstitutional shifting of the burden 
of proof 
. Appellants’ remaining contentions—equal protec- 
tion, cruel and unusual punishment, and prior con- 
victions—are without merit 
. Paragraph (C), “wanders about in public places at 
late or unusual hours of the night,” is not involved 
in the instant case 


Conclusion eee 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,919 


Hattie Mar Ricks and JOSEPH N. WILLIAMS, 
APPELLANTS 


v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the District of Columbia 
Court of Appeals 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


After a trial in the Court of General Sessions before 
the Honorable Harold H. Greene, sitting without a jury, 
appellants were convicted under two informations charg- 
ing them with violating Paragraphs A and C of the nar- 
cotics vagrancy statute (33 D.C. Code § 416a(b) (1) (A) 
and (C)). The one information charged appellant Ricks 
in a single count with violating both Paragraphs A and 
C, and the other information was identical except that 
it charged appellant Williams with the two offenses. Judge 
Greene sentenced each appellant to serve 45 days in 


(1) 


2 


prison. The District of Columbia Court of Appeals af- 
firmed the conviction, Ricks v. United States, 228 A.2d 
816 (1967) ; and this Court granted a petition for allow- 
ance of appeal. 


1. Enforcement of the Narcotics Vagrancy Statute 


The narcotics vagrancy statute provides that in certain 
circumstances narcotics users and convicted narcotics of- 
fenders may be convicted of a misdemeanor if they are 
without lawful means of support and unable to give a 
good account of their actions. The circumstances involved 
in the instant appeal are those found in Paragraph A of 
the statute (“mingling with others” or “loitering” in 
public places) and Paragraph C (“wanders about in pub- 
lic places at late or unusual hours of the night”). 

The record shows that under an announced policy of 
the United States Attorney, police officers do not arrest 
unless an accused has been observed violating the statute 
on three separate occasions. The first two times, an offi- 
cer makes “observations”—that is, instead of taking an 
accused into custody, the officer inquires about his use 
of narcotics, employment, purpose for being on the street, 
and so forth. This information is recorded and sent to 
the central narcotics squad at police headquarters and to 
local vice squads at the various precincts, thereby main- 
taining records of the number of observations outstand- 
ing against individual narcotic users. Although ordinary 
uniformed police officers make observations under the stat- 
ute, they never make arrests. The decision to arrest on 
the third observation is made by plainclothes vice squad 
detectives who are specially trained and experienced in 
narcotics, alcohol, gambling, and prostitution. (R. 14-15, 
24, 40-41, 44-45, 57, 68.) 

The vice squads, who are responsible for enforcing the 
statute, receive complaints from citizens about addicts 
loitering and congregating in groups on street corners, 
inside public bathrooms, and in the hallways of buildings 
(R. 42). The reason addicts congregate in groups in 
certain public places is that they are waiting to make a 
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‘eonnection’—i.¢., waiting to meet a narcotics peddler who 
will be coming by with drugs to sell. Allowing addicts to 
stand around in groups on the streets makes it easier for 
peddlers to distribute their wares. (R. 65-67.) In en- 
forcing the statute, vice squad detectives concentrate on 
the particular places in the city where addicts congregate 
in groups. In the past when the vice squads have devoted 
special time and effort to enforcing the statute in a par- 
ticluar locality, addicts have stopped congregating in that 
locality. (R. 42, 59-60, 65.) 

At trial, counsel for appellants questioned at great 
length a uniformed police officer, Private John Marnell, 
who made observations but not arrests, about his under- 
standing of the statute. When asked to define a ‘vagrant,’ 
the uniformed officer answered: 


It meant a person that is involved in illegal activ- 
ity, late and unusual hours on the street at different 
hours, without making a good account for themselves; 
no lawful reason for being present in certain places 
over a period of certain amount of time. (R. 29.) 


Asked the meaning of “no lawful reason for being in a 
place,” the uniformed officer gave the example of being 
in “a carry-out shop, two or three o’clock in the morning, 
every night for maybe a week straight, and three or four 
hours, not buying anything; just hanging around” (R. 
29-30). The uniformed officer testified that he would 
make an observation when he suspected “some form of 
crime” or “illegal activity”—-specifically, prostitution, 
narcotics, and occasionally activities of convicted felons 
(R. 14, 25-26). It was the uniformed officer’s under- 
standing that when he made an observation by stopping 
a citizen and asking questions, the citizen was not com- 
pelled to answer, although in his experience no one had 
ever refused to answer questions and walked away (R. 
34). Finally, if an accused’s conduct furnished probable 
cause to believe that some other misdemeanor was being 
committed in the officer’s presence, the uniformed officer 
would make such an arrest instead of a narcotics vag- 
rancy observation (R. 27). 
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Counsel for appellants also examined two vice squad 
detectives, the detectives who make the arrests under the 
statute, but in less detail. The first vice squad detective, 
Ronald P. Jenkins, testified that observations are not 
made merely because two or more addicts “are standing 
talking together in a public place” (R. 61). If addicts 
were standing around in a group, an observation would 
be made only if they “acted suspiciously,” were loitering 
in “a known place of ill-fame,” or were in “a place fre- 
quented by” addicts (R. 62). In examining the second 
vice squad detective, Detective Willard S. Kuntz, Jr., de- 
fense counsel brought out that while testifying at a dif- 
ferent trial, the detective had defined a vagrant as an 
“undesirable.” Counsel then inquired whether a narcotic 
vagrant would not be “an undesirable who uses or who 
has used narcotics” (R. 75). After answering yes, De- 
tective Kuntz explained by defining an undesirable as a 
person who wastes his life by hanging around street cor- 
ners “soliciting for prostitution, stealing, shooting dope” 
(R. 75-76). 


2. The 1200 Block of Seventh Street 


All the prior observations and arrests of appellants 
occurred in the 1200 block of Seventh Street, Northwest. 
That block, which is “very well known” for vice, is fre- 
quented by prostitutes and narcotic offenders. The build- 
ings on the block consist of stores on the street floors and 
rooming houses on the upper floors. Prostitutes take cus- 
tomers to the rooms for trade purposes, and addicts use 
the hallways and bathrooms “to shoot off their works.” 2 
One vice squad detective had personal knowledge of liquor, 
gambling, and narcotics ‘raids’ in the block pursuant to 
warrants in buildings Numbers 1228, 1280, 1232, 1234, 
1236, 1238, 1240—and 1235 and 12387 before they were 


1 Counsel for appellant had to catch an airplane (R. 82). 


2 An addict’s instruments, called “a set of works,” consist of a 
bottle-cap cooker, a needle, and an eye-dropper springe. The drug, 
of course, is injected into the body with the needle and syringe. 
(See R. 44.) 
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torn down. Asked about one particular building, Number 
1230, the same detective testified that he had on numer- 
ous occasions found narcotics paraphernalia lying in the 
hallways, leading to several arrests for narcotics offenses, 
and had made several arrests for prostitution there. (R. 
34-35, 47-49, 53, 108.) 

In this block, the prostitutes and addicts frequently 
move from room to room and from building to building. 
Thus when the police send in an undercover officer to ob- 
tain evidence for a narcotics search warrant, before the 
warrant can be executed the offender will have moved 
with his narcotics to a different room. The warrant, of 
course, will not permit a search of other rooms in the 
same building. (R. 109-111.) 


3. Prior Observations 


Appellants were arrested on March 8, 1966. Three 
earlier observations had been recorded against appellant 
Williams, all in the 1200 block—January 6 at 11:00 or 
11:55 p.m., January 13 at 11:80 p.m., and January 22 
at 3:20 a.m. Each time he was standing for periods of 
ten to fifteen minutes on the street or in a hallway talk- 
ing with one or two females with both nareotics and pros- 
titution convictions. He always denied using narcotics, 
but he always had old needle marks on his arms, and one 
time the marks were fresh. The vice squad detective who 
saw the fresh needle marks testified that they constituted 
“reasonable cause to believe defendant Williams was using 
narcotics,” although they could have come from a hos- 
pital or blood examination. Appellant Williams denied 
knowing why the marks were on his arm. Appellant Wil- 
liams’ reasons for standing around in the 1200 block were 
(1) “that he was coming from uptown and on his way 
downtown,” (2) “he was here to see Slim and some of 
his friends,” and (3) “he was taking a walk before he 
went to bed.” (R. 47, 49-52, 62-63, 71-73.)* 


3 Not mentioned in the text is evidence relevant to an additional 
element under Paragraph A, lack of “lawful employment or visible 
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There were four prior observations against appellant 
Ricks, all in the 1200 block. On February 21, after mid- 
night, she spent 45 minutes in a carry-out shop without 
buying anything, leaving twice with different men and 
returning alone. On February 23 at 9:30 and 9:45 p.m., 
she was standing on the street with two known narcotics 
violators and prostitutes, and at 10:07 she was standing 
on the street alone. Three times on February 24, between 
4:00 and 4:45 a.m., she was seen getting in and out of 
parked cars with men behind the wheels. And on March 
1 at 10:50 p.m., she was standing on the street for ten 
minutes. She had both old and new needle marks on her 
arms. On three occasions she denied using narcotics, but 
on one occasion she admitted using drugs twice a week. 
Her reasons for being in the 1200 block were (1) “she 
was just hanging around the carry-out getting something 
to eat,” (2) “she was trying to see her brother, and then 
she was going home,” (3) “she was waiting for someone” 
and had performed two acts of prostitution, and (4) “she 


was looking for a friend, and she couldn’t give his name.” 
(R. 12-16, 30, 32-88, 36, 69-71, 73-74, 77-79.) 


4. The Arrests 


About 10:15 p.m. on March 8, 1966, Ronald P. Jenkins, 
a plainclothes detective on the second precinct vice squad, 
and two others stopped their car in the 1200 block and 
saw both appellants across the street standing with an 
admitted gambler and with two women who were con- 
victed prostitutes and narcotics violators. For about ten 
or fifteen minutes, Officer Jenkins watched the group and 
heard one woman shouting that appellant Williams had 
sold her “some bad stuff.” Appellant Williams was argu- 
ing that “he didn’t have any more stuff, and he had sold 
her some good stuff.” The dissatisfied customer saw the 
officers in the car, called them over, and in the presence 


means of support.” Under Section 416a(i), the burden of proof was 
on appellants to show lawful employment or means of support. They 
offered no such evidence. See Jenkins v. United States, 146 A.2d 
444 (Mun. Ct. App. 1958). 
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of appellants, complained that she had paid appellant 
Williams $20 for six capsules of heroin, which turned out 
to be nothing but milk sugar and quinine. Appellant 
Williams denied, both at the time and at the trial, selling 
heroin to the woman, although in his trial testimony he 
agreed that it was true that the woman had insisted that 
he was the person who had sold her bad narcotics (R. 
58-56, 84-85.) 

Appellant Williams named a place of employment, but 
appellant Ricks refused to state where she lived or worked 
because Detective Jenkins already knew. Detective Jenk- 
ins did not recall what reasons appellants gave for stand- 
ing around the 1200 block. An examination of appel- 
lants’ arms revealed that both had fresh needle marks. 
Both appellants declined Officer Jenkins’s offer of a medi- 
cal examination at D.C. General Hospital pursuant to 
§ 416a(d) to determine if they were addicts. Appellant 
Ricks said that “she would be a damned fool if she went 
to the hospital."—“You already got me locked up for 


drugs; if I went over there they would only say I’m using 
them.” (R. 56-57.) 


5. Opinions Below 


After the trial, the court found both appellants guilty. 
As for appellants’ motion to dismiss the informations be- 
cause the narcotic vagrancy statute was unconstitutional, 
the trial judge found that the narcotic vagrancy statute 
(33 D.C. Code § 416a) and the straight vagrancy statute 
(22 D.C. Code § 3302) were “similar both in regard to 
what would appear to be the infirmities of the statutes, 
and they are similar, also, in that the Court of Appeals 
has upheld the validity of the narcotic vagrancy statute.” 
Accordingly, “in general reliance” on his written opinion 
in a case involving appellant Ricks’s conviction for plain 
vagrancy, the judge denied the motion. (Tr. 176-177.) 
On appeal a panel of the District of Columbia Court of 
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Appeals unanimously affirmed the convictions. Ricks v. 
United States, 228 A.2d 316 (1967).* 


STATUTE INVOLVED 


Title 38, District of Columbia Code, Section 416a, pro- 
vides: 


(a) The purpose of this section is to protect the 
public health, welfare, and safety of the people of 
the District of Columbia by providing safeguards for 
the people against harmful contact with narcotic 
drug users who are vagrants within the meaning of 
this section and to establish, in addition to the Hos- 
pital Treatment for Drug Addicts Act for the Dis- 
trict of Columbia, further procedures and means for 
the care and rehabilitation of such narcotic drug 
users. 

(b) For the purpose of this section— 


(1) the term “vagrant” shall mean any per- 
son who is a narcotic drug user or who has been 
convicted of a narcotic offense in the District of 
Columbia or elsewhere and who— 


(A) having no lawful employment or vis- 
ible means of support realized from a law- 
ful occupation or source, is found mingling 
with others in public or loitering in any 
park or other public place and fails to give 
a good account of himself; or 

(B) is found in any place, abode, house, 
shed, dwelling, building, structure, vehicle, 
conveyance, or boat, in which any illicit 


*We note in passing that we are fully aware of the many dif- 
ferences between the facts appearing in our Counterstatement and 
in appellants’ Statement of the Case (App. Br. 2-8). The differences 
are partly due to appellants’ misreading of the record (see e.g., 
the two full paragraphs in App. Br. 7 (on the second of the two 
pages marked 7 in appellant’s brief) ), and partly to their including 
material withdrawn from the record (see App. Br. 7, n.7 (on the 
“first” page 7), citing to R. 76 for an answer to a question that 
appellants’ trial counsel withdrew in response to government coun- 
sel’s objection that it had nothing to do with the offense on trial). 
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narcotic drugs are kept, found, used, or 
dispensed; or 

(C) wanders about in public places at 
late or unusual hours of the night, either 
alone or in the company of or association 
with a narcotic drug user or convicted nar- 
cotic law violator, and fails to give a good 
account of himself; or 

(D) is included within one of the classes 
of persons defined in paragraphs (1) 
through (9), inclusive, of section 22-3302; 


(2) the term “narcotic drug user” shall mean 
any person who takes or otherwise uses narcotic 
drugs, except a person using such narcotic drug 
as 2 result of sickness or accident or injury, and 
to whom such narcotic drugs are being furnished, 
prescribed, or administered in good faith by a 
duly licensed physician in the course of his pro- 
fessional practice. 


(c) Whenever any law-enforcement officer has 
probable cause to believe that any person is a vag- 
rant within the meaning of this section, he is au- 
thorized to place that person under arrest and to 
confine him in any place in the District of Columbia 
designated by the Commissioners thereof. 

(d) Pending arraignment and without unneces- 
sary delay the person arrested as a vagrant within 
the meaning of this section shall have the opportunity 
to be examined by a physician designated by the 
Commissioners of the District of Columbia, who shall 
determine whether there is evidence of narcotic drug 
usage. 

(e) If the physician designated by the Commis- 
sioners of the District of Columbia is satisfied that 
the person examined is not a narcotic drug user, or 
if there is insufficient evidence of narcotic drug 
usage, the United States Attorney shall, if the said 
person is not otherwise chargeable as a vagrant with- 
in the meaning of this section, bring such matter 
to the attention of the Corporation Counsel for the 
District of Columbia for determination as to whether 
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there shall be a prosecution under the provisions of 
section 22-3302. 

(f) Upon affirmative determination that the per- 
son arrested is a narcotic drug user, or if the person 
has been convicted of a narcotic offense in the Dis- 
trict of Columbia or elsewhere, and if such person 
is also a vagrant as hereinbefore defined, he shall be 
charged with the offense of vagrancy within the 
meaning of this section and arraigned in the United 
States branch of the District of Columbia Court of 
General Sessions where the prosecution shall be con- 
ducted in the name of the United States by the United 
States attorney. 

(g) Any person convicted of being a vagrant un- 
der the provisions of this section shall be punished 
by fine of not more than $500 or imprisonment for 
not more than one year, or by both such fine and 
imprisonment. 

(h) The court, in sentencing any person found 
guilty under the provisions of this section, may in 
its own discretion or upon the recommendation of the 
probation officer, impose conditions upon the service 
of any such sentence. Conditions thus imposed by 
the court may include submission to medical and 
mental examination, and treatment by proper public 
health and welfare authorities; confinement at such 
place as may be designated by the Commissioners of 
the District of Columbia, and such other terms and 
conditions as the court may deem best for the pro- 
tection of the community and the punishment, con- 
trol, and rehabilitation of the defendant. 

(i) In all prosecutions under the provisions of this 
section, the burden of proof shall be upon the de- 
fendant to show that he has lawful employment or 
has lawful means of support realized from a lawful 
occupation or source. 


INTRODUCTION AND SUMMARY OF ARGUMENT 


Appellants have attacked the constitutionality of the 
narcotics vagrancy statute (33 D.C. Code § 416a) with 
a multitude of different contentions. We have attempted 


il 


to answer each contention, although not in the order they 
are arranged in appellants’ brief. In addition, we have 
not entirely agreed with appellants’ statement of the is- 
sues before the Court, and we have found it necessary to 
reformulate several of their issues. 

Appellants were convicted under informations charging 
each with two violations of the statute—the “loitering” 
provision in Paragraph (A) and the wandering at “late 
or unusual hours” provision of Paragraph (C). Other 
provisions of the statute—Paragraphs (B) and (D)— 
are not involved in this appeal. Section I of our argu- 
ment considers Paragraph (A), and Section II considers 
Paragraph (C). 


I 


In Section I, we argue that the “loitering” provision 
in Paragraph (A) is constitutional as applied to appel- 
lants. This section is divided into four subsections. 

A. Here, we show that appellants have no standing 
to challenge the constitutionality of the statute on its face. 
Under established principles of constitutional law, appel- 
lants can only attack the statute as it has been applied to 
them. The statute as applied involves arresting known 
narcotics users or known convicted narcotics offenders 
who have been loitering for three or more nights, stand- 
ing around with other narcotics offenders for periods of 
time in excess of ten minutes, in a block of the city no- 
torious for its dense narcotics traffic. Decisions of the 
courts construing the statute and uniform enforcement 
policies make it clear that the statute is not applied in 
circumstances other than those involved in the instant 
case—loitering by users and offenders in a pocket of 
dense narcotics activity. 

B. Here, we consider Points II and V in appellants’ 
argument that the statute violates substantive due process 
of law because it infers that certain classes of people are 
statistically likely to commit crimes and that appellants’ 
“freedom of movement’ cannot be infringed except in 
“the gravest imminent danger to public safety.” Both 
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conceptions rest on a discredited interpretation of the 
due process clause. At least since Lochner v. New York, 
198 U.S. 45 (1905) (reading a “right to contract” into 
the due process clause), was overruled, the only inquiry 
a court makes in testing a statute against substantive 
due process is whether that statute has a rational basis 
and whether there is a rational connection between the 
evil and the remedy. Courts do not read their social or 
economic beliefs into the due process clause. The case 
law is clear that otherwise rational statutes may be based 
on prior convictions or likelihood that certain classes of 
people will commit antisocial acts. As for the “right to 
travel,” it is no different from any other liberty protected 
by the Fifth Amendment and can be regulated or restrict- 
ed by legislation that meets the substantive due process 
test of rationality. 

In Subsection A we also set out the legislative history 
and the evil at which the statute was directed. Heroin 
addicts must commit crimes in order to finance their 
daily drug habits. Addiction is contagious and is spread 
by users. Users loiter and congregate in certain blocks 
of the city where it is the custom for the peddlers to meet 
the users on the street. All the pockets of narcotics activ- 
ities are in the inner city. Indeed, addiction is a phenom- 
enon of that area of the city because the residents, unlike 
people in the suburbs and middle class residential areas, 
lack the power to push the addicts and sellers out. The 
presence of a large population of heroin users in certain 
parts of the city results in the local residents being the 
victims of a large amount of crime and being threatened 
with the spread of addiction to their families. Studies 
show that people living in the inner city regard narcotics 
addiction as their worst problem, even worse than the 
lack of adequate housing and employment opportunities, 
and that the people are concerned about the failure of law 
enforcement officials to act more vigorously against the 
narcotics activities occurring in their neighborhoods. 

Finally, in Subsection A we show that the narcotics 
vagrancy statute is a rational means for helping these 
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people because it breaks up the pockets of dense narcotics 
traffic. 

C. Here, we answer appellant’s Point I that the “oiter- 
ing” and “good account” language in the statute is un- 
constitutionally vague. It is true that statutes making it 
an offense to loiter in public, and with no additional ele- 
ments, have been consistently held vague by the courts 
because there is no way to distinguish criminal from in- 
nocent loitering. However, the term “loitering” has a 
well accepted and recognized meaning, and the term is 
not vague when used in a statute containing additional 
elements defining a specific place where loitering is 
prohibited. All courts, including the Supreme Court, sus- 
tain such statutes. Under this test, the narcotics vagran- 
cy statute as applied is constitutional because it prohibits 
loitering both by a specific group of people (narcotics 
users) and in a specific place (a pocket of dense narcotics 
traffic). The “good account” clause is not vague because 
it requires nothing more than the familiar “satisfactory 
explanation,” which is an established and commonly used 
concept in the criminal law, such as in cases requiring 
an accused to explain satisfactorily his possession of re- 
cently stolen property. Moreover, requiring a user to pro- 
vide a good account for his loitering in a narcotics pocket 
does not involve an unconstitutional shifting to the ac- 
cused of the burden of proof. It is established that an 
accused may be required to provide a satisfactory expla- 
nation for conduct that has a “sinister significance,” 
which is true of a user’s habitual loitering in a place 
where the narcotics activity is intense. 

D. Here, we briefly answer appellants’ remaining con- 
tentions: Point III that the statute denies equal protec- 
tion, Point IV that it imposes a cruel and unusual punish- 
ment, and Point VI that it prejudices appellants by mak- 
ing prior convictions an element of the crime. 


I 


In this section, we show that it is not necessary to rule 
on the constitutionality of the “late or unusual hours” 
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provision of Paragraph (C). If the Court should reach 
the constitutionality of this provision, our arguments 
respecting Paragraph (A) apply with equal force to 
Paragraph (C). 


ARGUMENT 


I. The “loitering” section (Paragraph A) of the nar- 
cotics vagrancy statute is constitutional as applied. 


(R. 11-79, 82-112) 


The narcotics vagrancy statute (83 D.C. Code § 416a) 
contains four separate offenses—“loitering” in Paragraph 
(A), presence in a “pad” in Paragraph (B), “late or 
unusual hours” in Paragraph (C), and vagrancy in Para- 
graph (D). In this case, Paragraphs (A) and (C) are 
the only offenses before the Court because they were the 
only offenses charged against appellants in the informa- 
tions. In Section I of our Argument, we consider the 


constitutionality of “loitering” in Paragraph (A). Sec- 
tion II, infra, will consider Paragraph (C). 


A. Since appellants cannot challenge the statute on its 
face, the sole question before the Court is whether 
Paragraph (A) is constitutional as applied to appel- 
lants. 


The principal issue in this appeal is whether appellants 
have standing to challenge the narcotics vagrancy statute 
on its face—i.e., whether they can attack the statute on 
the ground that its language might permit it to be applied 
in an unconstitutional manner to other people in hypo- 
thetical situations not involved in the instant case. Both 
the trial judge in his opinion’ and appellants in their 
brief in this Court* assume that the statute can be chal- 
lenged on its face. Neither the trial judge nor appellants 


5See Page 4 of the mimeographed opinion that the trial judge 
filed in the Corporation Counsel’s case. 


6 See, e.g., appellants’ Statement of Questions Presented. 
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have presented any authority to support their assumption. 
With all due respect, we submit that there is no author- 
ity for their assumption because it directly contradicts a 
basic principle of our constitutional system—namely, that 
a litigant will not be heard to attack the constitutionality 
of a statute except as it has been applied to him. Except 
in a few instances not applicable here, under our system 
of jurisprudence the constitutionality of a statute depends 
upon the concrete manner in which it has been applied, 
not upon the abstract language appearing on its face. 
In the leading case of United States v. Raines, 362 
U.S. 17 (1950), the Supreme Court held that state offi- 
cials had no standing to contend that the broad language 
of a civil rights statute allowed unconstitutional applica- 
tions to private citizens because the statute, as applied 
to state officials, was plainly constitutional. Writing for 
the Court, Mr. Justice Brennan said (id. at 21): ~ 


This Court, as is the case with all federal courts, 
“has no jurisdiction to pronounce any statute, either 
of a State or of the United States, void, because ir- 
reconcilable with the Constitution, except as it is 
called upon to adjudge the legal rights of litigants 
in actual controversies. In the exercise of that juris- 
diction, it is bound by two rules, to which it has 
rigidly adhered, one, never to anticipate a question 
of constitutional law in advance of the necessity of 
deciding it; the other never to formulate a rule of 
constitutional law broader than is required by the 
precise facts to which it is to be applied. Liverpool, 
New York & Philadelphia S.S. Co. v. Commissioners 
of Emigration, 113 U.S. 33, 39. Kindred to these 
rules is the rule that one to whom application of a 
statute is constitutional will not be heard to attack 
the statute on he ground that impliedly it might also 
be taken as applying to other persons or other situa- 
pe which its application might be unconstitu- 
tional. 
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The Raines opinion recognizes a few narrow exceptions, 
none of which are applicable to the instant case.” Other- 
wise, the rule has always been that a statute cannot be 
challenged on its face.* 

Viewed in this light, the instant case presents issues 
entirely different from the ones advanced by appellants. 
This is not a case of a capricious arrest of a citizen mere- 
ly strolling down the street. Instead, before making the 
arrest, the detectives knew that both appellants had prior 


7 The exception applied most frequently is that a statute threaten- 
ing the exercise of First Amendment rights can be attacked on its 
face. The First Amendment exception derives from the preferred 
status of freedom of speech. E.g., Thornhill v. Alabama, 310 U.S. 88 
(1940) ; Winters v. New York, 383 U.S. 507 (1948) ; United States 
v. Raines, supra at 22. The First Amendment exception has also 
been applied to one case involving a freedom to travel claim that 
was inseparable from a First Amendment right. Aptheker v. Secre- 
tary of State, 378 U.S. 500 (1964). As the Supreme Court later 
explained Aptheker, it involved the Secretary of State’s refusal to 
issue passports because of a person’s “expression or association,” 
thereby forcing the applicant “to choose between his membership 
in an organization and freedom to travel.” Zemel v. Rusk, 381 U.S. 
1, 16 (1965). The First Amendment, of course, is not involved in 
the instant case. 


8 For discussion of the rule, see generally Stern, Separability and 
Separability Clauses in the Supreme Court, 51 Harv. L. REv. 76 
(1937) ; and United States v. National Dairy Products Corp., 372 
U.S. 29 (1963) (holding that accused could not claim statute was 
vague on its face). Accord, e.g., Walker v. City of Birmingham, 388 
U.S. 307, 317 (1967) (vagueness of injunction not before Court 
since accused knew their conduct prohibited); Shuttlesworth v. 
City of Birmingham, 382 U.S. 87, 90-91 (1965) (section of loitering 
statute constitutional as construed and applied) ; Cox v. Louisiana, 
879 U.S. 559, 568 (1965) (“near” not an unconstitutionally vague 
word as applied to conduct of accused) ; United States v. Wurzbach, 
280 U.S. 396, 398 (1930) (statute not vague as applied) ; Casey v. 
United States, 276 U.S. 418, 418 (1928) (shifting burden of proof 
not unconstitutional as applied to accused); People v. Merolla, 9 
N.Y.2d 62, 211 N.Y.S.2d 155, 172 N.E.2d 541, cert. denied, 365 U.S. 
872 (1961) (loitering statute cannot be attacked on its face) ; In re 
Cregler, 56 Cal.2d 308, 14 Cal. Rep. 289, 363 P.2d 305 (1961) 
(loitering statute not subject to challenge on its face). See Hicks 
v. District of Columbia, 383 U.S. 252 (1966), dismissing certiorari 
because the absence of any facts in the record precluded the Court 
from ruling on the constitutionality of the vagrancy statute as 
applied. 
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narcotics convictions (R. 49, 54), that appellant Ricks 
was a user of narcoties,® and that appellant Williams was 
both a user and a seller of narcotics.” Moreover, they 
were seen not on just one night but on at least four sepa- 
rate nights loitering by standing around on the street with 
other narcotics violators for periods of at least ten min- 
utes. This loitering occurred in a block of the city no- 
torious for its narcotics activity. Finally, appellants re- 
ceived notice from the prior observations that they would 
be arrested if they continued to loiter in that area. 
(Counterstatement 5-7). In summary, the statute as 
applied to appellants involves two narcotics users, one of 
them also a seller, habitually loitering night-after-night 
for substantial periods of time with other narcotics vio- 
lators in a block where the narcotics trade is dense. 

The application of the statute involved in this case is 
not an unusual one; to the contrary, it is doubtful wheth- 
er the statute could or would ever be applied differently. 
The District of Columbia Court of Appeals has held that 
officers cannot arrest under the statute without prior 
knowledge that the accused is a narcotics user or a 
convicted offender.*? The detectives could not invoke the 
statute unless appellants were actually loitering on the 
street, standing around for appreciable periods of time, 
because the courts have held that the statute does not 
apply to people merely walking along the street,” to 
women merely stopping cars and talking to the drivers,* 


® Appellant Ricks had even admitted using narcotics during a 
prior observation (R. 16). 


10 Barlier observations showed both old and new needle marks on 
appellant Williams’s arms (R. 50, 51, 52), and before the arrest, 
the detectives overheard appellant Williams standing on a street 
corner defending a sale of heroin against the complaints of a dis- 
satisfied customer (R. 55-56). 


11 Lyons V. United States, 221 A.2d 711, 712 (D.C. Ct. App. 1966). 


12 Cf. Williams V. District of Columbia, 65 A.2d 924, 926 (Mun. 
Ct. App. 1949) (not loitering under the straight vagrancy statute, 
22 D.C. Code § 3302). 


13 Cf. Johnson V. District of Columbia, 230 A.2d 483 (D.C. Ct. 
App. 1967) (not loitering under 22 D.C. Code § 3302). 
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or to people merely sitting in restaurants passing the 
time.“ The loitering had to be habitual because an an- 
nounced enforcement policy of the United States Attorney 
requires observations on at least three separate nights 
before arrest (Counterstatement 2). Finally, the ar- 
rest necessarily occurred in one of the city’s pockets of 
dense narcotics activity, one of the places where users 
customarily congregate to wait for the peddlers, because 
those are the only places in the city where the vice squad 
detectives enforce the statute (Counterstatement 3). 
Therefore, the way in which the loitering section of the 
narcotics vagrancy statute was applied to appellants is 
the only way it can be applied. 


B. Appellants’ “suspicious conduct” and “freedom of 
movement” claims rest on the discredited doctrine 
of Lochner v. New York; and under accepted stand- 
ards of judicial review, the loitering section (Para- 
graph A) is constitutional as applied. 


(Answering Appellants’ Points II and V) 


Appellants present to this Court two separate substan- 
tive due process claims. Part II of their argument (App. 
Br. 19-25) contends that the statute is invalid because 
Congress has no power to base legislation on a statistical 
probability that certain classes of people are likely to 
commit crimes. Part V of their argument (App. Br. 32- 
88) urges that the due process clause guarantees to all 
citizens “freedom of movement” that can be restricted or 
regulated only in “the gravest imminent danger to public 
safety” (App. Br. 32). Both contentions rest on an inter- 
pretation of the due process clause that the courts have 
long rejected. 


1. Substantive Due Process 


The guarantee that no one shall be “deprived of life, 
liberty, or property, without due process of law’ is writ- 


14 Kelley v. United States, 111 U.S. App. D.C. 396, 897, 298 F.2d 
$10, 311 (1961) (not loitering under narcotics vagrancy statute). 
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ten in general language. It has always been beyond dis- 
pute that the clause guarantees to individuals basic pro- 
cedural rights.*> The extent to which the clause also em- 
bodies substantive rights has not been so easily settled. 
Around the turn of the century, judges with conservative 
economic views invalidated welfare and social legislation, 
such as minimum wage and hour laws, on the theory that 
the due process clause guaranteed to individuals substan- 
tive natural rights with which the state was powerless 
to interfere. The classic formulation of the natural rights 
theory appeared in Allgeyer v. Louisiana, 165 U.S. 578, 
589 (1897): 


The liberty mentioned in [the due process clause] 
means not only the right of the citizen to be free 
from the mere physical restraint of his person, as 
by incarceration, but the term is deemed to embrace 
the right of the citizen to be free in the enjoyment 
of all his faculties; to be free to use them in all law- 
ful ways; to live and work where he will; to earn 
his livelihood by any lawful calling; to pursue any 
livelihood or avocation, and for that purpose to enter 
into all contracts which may be proper, necessary, 
and essential to his carrying out to a successful con- 
clusion the purposes above mentioned. 


A few years later, the Supreme Court applied the 
Allgeyer rationale in Lochner v. New York, 198 U.S. 45 
(1905) to hold that the due process clause embodies a 
“liberty to contract” that prevents state legislatures from 
enacting minimum working hour laws. It was in Lochner 
that Mr. Justice Holmes wrote his famous dissent (id. at 
75-76) : 


This case is decided upon an economic theory which 
a large part of the country does not entertain. If it 
were a question whether I agreed with that theory, 
I should desire to study it further and long before 


15 See, e.g., Ex parte Wall, 107 U.S. 265, 289 (1882) ; Davidson v. 
New Orleans, 96 U.S. 97, 105 (1877) ; Murray’s Lessee v. Hoboken 
Land and Improvement Co., 18 How. (59 U.S.) 272, 280 (1855). 
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making up my mind. But I do not conceive that to 
be my duty, because I strongly believe that my agree- 
ment or disagreement has nothing to do with the 
right of a majority to embody their opinions in law. 
It is settled by various decisions of this court that 
state constitutions and state laws may regulate life 
in many ways which we as legislators might think 
as injudicious, or if you like as tyrannical, as this, 
and which, equally with this, interfere with the lib- 
erty to contract. Sunday laws and usury laws are 
ancient examples. A more modern one is the prohibi- 
tion of lotteries. The liberty of the citizen to do as 
he likes so long as he does not interfere with the 
liberty of others to do the same, which has been a 
shibboleth for some well-known writers, is interfered 
with by school laws, by the Post office, by every 
state or municipal institution which takes his money 
for purposes thought desirable, whether he likes it 
or not. The 14th Amendment does not enact Mr. 
Herbert Spencer’s Social Statistics. 


* * * * 


Some of these laws embody convictions or prejudices 
which judges are likely to share. Some may not. But 
a Constitution is not intended to embody a particular 
economic theory, whether of paternalism and the 
organic relation of the citizen to the state or of 
laissez faire. It is made for people of fundamentally 
differing views, and the accident of our finding cer- 
tain opinions natural and familiar, or novel, and 
even shocking, ought not to conclude our judgment 
upon the question whether statutes embodying them 
conflict with the Constitution of the United States. 


Time was to vindicate Mr. Justice Holmes. Today, his 
dissent is law, and the Allgeyer-Lochner doctrine has long 
since been discarded.** Following Mr. Justice Holmes, 
courts have established the principle that the only sub- 
stantive rights guaranteed in the due process clause are 


16 See e.g., Ferguson v. Skrupa, 372 U.S. 726, 728-782 (1963), and 
cases cited therein; Joseph E. Seagram & Sons, Inc. v. Hostetter, 
384 U.S. 35, 47 (1966). 
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that legislation not be irrational or arbitrary and that 
there be a rational connection between the evil and the 
means chosen to remedy it.” 

Both of appellants’ due process contentions overlook 
this undisputed constitutional principle. They reach back 
to Lochner and attempt to read substantive content into 
the due process that would restrict the powers of Congress 
to enact legislation. Moreover, as we will show later (pp. 
27-88, infra) they are attempting to use the due process 
clause as a vehicle to impose their particular social policy 
beliefs on the rest of the community. 

Thus contrary to appellants’ argument in Point II of 
their brief, nothing in the due process clause supports the 
assertion that Congress cannot legislate on the basis of 
prior criminal conduct or on the basis that certain classes 
of people are statistically likely to commit antisocial 
acts. The sole due process inquiry is whether the statute 
has a rational basis and whether there is a rational con- 
nection between the ends and the means. Indeed, the 
courts have expressly rejected appellants’ claims repeated- 
ly. 

In DeVeau v. Braisted, 363 U.S. 144 (1960), the Su- 
preme Court held that the State of New York did not vio- 
late substantive due process by enacting legislation for- 
bidding convicted felons from holding offices in labor un- 
ions on the waterfront. Applying the accepted due proc- 
ess test of rationality, the Court found that the statute 
was a rational means for eliminating the evil (id. at 157- 
159). More recently, in United States v. Brown, 381 U.S. 
437 (1965), the Supreme Court applied traditional due 
process standards to strike down a statute forbidding 


17 £.g., Joseph E. Seagram & Sons, Inc. V. Hostetter, supra note 
16; West Coast Hotel Co. v. Parrish, 300 U.S. 879, 399 (1987) ; 
Nebbia v. New York, 291 U.S. 502, 587 (1934). 


18 That the statute violated due process of law for this reason 
was the sole ground on which the trial judge based his opinion that 
the straight vagrancy statute (22 D.C. Code § 8802) was uncon- 
stitutional. See page 9 of the trial judge’s mimeographed opinion 
in the Corporation Counsel’s case. 
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members of the Communist Party from being officers in 
labor unions because there was no “demonstrable relation- 
ship between the characteristics of the person involved 
and the evil Congress sought to eliminate” (id. at 456). 
In that same case the Court discussed at length and indi- 
cated positively that conflict of interest statutes (such 
as 12 U.S.C. § 78 making it a crime for people with in- 
terests in brokerage firms to serve as directors of banks) 
are constitutional because they could rationally rely on 
human psychology to infer that any man holding two 
conflicting positions would be tempted to commit anti- 
social acts (id. at 453-454). The law books abound with 
similar holdings: convicted felons may be constitutionally 
prohibited from practicing medicince,” from practicing 
law,* from running a collection agency,~ from holding 
offices in labor unions,” from holding public office,“ and 
even from voting.” In short, nothing in substantive due 
process limits Congress in forbiding narcotics users and 
convicted narcotics violators from congregating together 
and loitering in a pocket of narcotics activity, provided 
that the legislation is a rational means of eliminating a 
substantial evil. This we respectfully submit, has never 


19 The Brown case dealt with the bill of attainder clause instead 
of substantive due process, which was not raised by the plaintiffs, 
but the Court applied the “demonstrable relationship” test identical 
with the established substantive due process test. 


20 Hawker v. New York, 170 U.S. 189 (1898). 


2 Ez parte Wall, 107 U.S. 265 (1882); see In re Quimby, 123 
U.S. App. D.C, 278, 359 F.2d 257 (1966). 


22 Watson v. Maine Commissioner of Banking, 389 U.S. 9 (1967), 
dismissing for want of substantial federal question, 223 A.2d 884 
(Maine 1966). Dissmissal for want of a substantial question is of 
course an adjudication on the merits. 


23 Postma V. International Brotherhood of Teamsters, 337 F.2d 
609 (2d Cir. 1964). 


24 Bessette V. Commissioner of Public Works, 348 Mass. 605, 204 
N.E.2d 909 (1965). 


25 Green V. Board of Elections, 380 F.2d 445 (2d Cir. 1967), cert. 
denied, 86 U.S. L. WEEK $287 (January 15, 1968). 
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been open to any dispute since the demise of Allgeyer 
and Lochner, 

Similarly, there is no “freedom of movement” that is 
immune from Congressional regulation save in “the grav- 
est imminent danger to public safety” (App. Br. 32). 
Contrary to appellants’ Point V, a long line of cases es- 
tablishes the proposition that no one has a right to use 
the public streets whenever and however he pleases.” To 
be sure, there is a right to travel, but this right has been 
authoritatively defined in the following terms by the Su- 
preme Court in Zemel v. Rusk, 381 U.S. 1, 14 (1965) : 


In Kent v. Dulles, [357 U.S. 116, 125 (1958)] we 
held that “[t]he right to travel is a part of the ‘lib- 
erty’ of which the citizen cannot be deprived without 
due process of law under the Fifth Amendment.” See 
also Aptheker v. Secretary of State, [878 U.S. 500, 
505-506 (1964) ]. However, the fact that a liberty 
cannot be inhibited without due process of law does 
not mean that it can under no circumstances be in- 
hibited. 

Thus, Zemel makes it clear that the “right to travel” is 

no different from any other “liberty” embraced within the 

due process clause; it can be regulated by rational legis- 


26 The words “gravest imminent danger to public safety” are in 
quotation marks in appellants’ brief (App. Br. $2). We checked 
appellants’ citation but were unable to find the source of the quo- 
tation. 


27 Adderley v. Florida, 385 U.S. 39, 47-48 (1966) (no constitutional 
right to demonstrate “whenever and however and wherever they 
please”) ; Shuttlesworth v. City of Birmingham, 382 U.S. 87, 91 
(1965) (no right to loiter and obstruct free passage on the streets) ; 
Coz v. Louisiana, 379 U.S. 586, 554-555 (1965) (power of city to 
control traffic and to maintain order on the streets) Kovacs v. 
Cooper, 336 U.S. 77 (1949) (barring “loud and raucous” sound 
trucks from the streets) ; Commonwealth v. Dobbins, 344 Mass. 272, 
182 N.E.2d 123 (1962) (no right to park car on street overnight). 
Cf. Stover v. New York, 875 U.S. 42 (1968), dismissing for want of 
substantial federal question, 12 N.Y. 2d 462, 240 N.Y. S.2d 734, 
191 N.E.2d 272 (no constitutional right to make political protest 
by hanging laundry in front yard in violation of zoning ordinance). 
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lation that has a rational connection with the evil sought 
to be eliminated.” 

In conclusion, the only substantive due process test is 
rationality. 


2. The Legislative History 


That the narcotics vagrancy statute is not an irrational 
piece of legislation is shown in the legislative history, 
which clearly reflects the evil at which it was directed.” 

In the fall of 1955, the Senate Committee on the Judi- 
ciary formed a subcommittee under the Chairmanship of 
Senator Price Daniel to study illicit narcotics traffic. The 
Daniel Subcommittee visited fifteen cities and heard tes- 
timony, covering 4,896 pages on the record, from law en- 
forcement officials, medical and psychiatric experts, social 
and juvenile workers, and 40 narcotics addicts. The hear- 
ings on the local narcotics problem in the District of Co- 
lumbia cover 494 pages. Hearings Before the Subcom- 
mittee on Improvements in the Federal Criminal Code of 
the Senate Committee on the Judiciary, 84th Cong., 1st 
Sess. (1955). 

The hearings showed that in 1955 the average addict 
spent $20 to $40 a day on heroin to support his habit (7d. 
at 814-815). A person addicted to heroin must have his 
daily supply; otherwise, he will soon be racked with vio- 
lent physical pain (id. e.g., 2809-2312). It is virtually 
impossible for anyone to earn from lawful employment 
the $20 to $40 needed to buy a daily supply of heroin, let 
alone to maintain such employment while addicted. Ac- 


28 A different and more restrictive test applies when travel legis- 
lation also infringes the First Amendment, as in Aptheker v. Secre- 
tary of State, 378 U.S. 500 (1964). See discussion in footnote 7, 
supra. 


29 Since this case involves heroin, an opiate derivative that is the 
narcotic most commonly used by addicts and sold in the streets, we 
have limited our discussion to that drug and the related opiates. 
We have not even attempted to cover the entirely different kinds 
of problems involved in other drugs like barbituates, amphetamines, 
and hallucinogens. 
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cordingly, the addict must choose. Either he must submit 
to medical treatment to cure himself, or he must turn to 
crime to finance his habit. The evidence at the hearings 
was overwhelming—all over the country the law enforce- 
ment officials, the doctors, and the addicts themselves 
agreed—that a narcotics addict has to engage in crime 
to support his habit (id. e.g., 808-810, 815, 1007-1010, 
1036-1039, 1314-1315, 1609-1615, 2292-2293, 2337-2338, 
3447-3449, 4210-4216, 4395-4396). The pattern that 
emerged disclosed crimes against property rather than 
violence—theft, shoplifting, burglary, prostitution (ibid). 

The hearings also showed, and again overwhelmingly, 
that addiction was contagious. It was through association 
with addicts that people began to use narcotics. The ad- 
dicts themselves spread narcotics to non-users for psycho- 
logical and economic reasons. (Hearings, ¢.9., 1012-1013, 
1321-1322, 1600-1612, 2190, 2734-2735, 2772-2774, 3665, 
3696, 4201-4202). Moreover in the District of Columbia, 
as in all cities, addicts congregated in certain pockets of 
the city where narcotics were commonly sold (7d., at 845- 
847, 1002, 1018, 1016, 1233-1235; for other cities see ¢.g., 
id. at 596, 4247, 4489). 

These findings were incorporated into a special report 
by the Daniel Subcommittee on narcotics problems in the 
District of Columbia (S. Rep. No. 2033, 84th Cong., 2d 
Sess, (1956) ). The Subcommittee proposed legislation in 
three areas: hospital treatment including civil commit- 
ment of addicts, extension of the local narcotics laws to 
cover dangerous drugs like barbituates and ampheta- 
mines, and the narcotics vagrancy statute (id. at 29-48) . 
The House and Senate Committees on the District of Co- 
lumbia adopted the findings of the Daniel Subcommittee 
and supported the proposed legislation (H.R. Rep. No. 
2277; S. Rep. No. 2254). All three legislative proposals 
were enacted into law on July 24, 1956 (70 Stat. 609). 
The purpose of the narcotics vagrancy statute was made 
plain not only by the hearings and reports referred to 
above, but also by the preamble to the statute (§ 416a 
(a) ), which reads: 


26 


The purpose of this section is to protect the pub- 
lict health, welfare, and safety of the people of the 
District of Columbia by providing safeguards for 
the people against harmful contact with narcotic 
drug users who are vagrants within the meaning of 
this section and to establish, in addition to the Hos- 
pital Treatment for Drug Addicts for the District 
of Columbia, further procedures and means for the 
care and rehabilitation of such narcotic drug users. 


8. Scope of the Narcotics Problem 


The problem is worse today than in 1955. Recently, 
the District of Columbia Crime Commission reported that 
the City of Washington had 1,116 known addicts on De- 
cember 30, 1965. Only four cities—New York, Los Ange- 
les, Chicago, and Detroit—had more.” This figure repre- 
sents known addicts, and no one can estimate how many 
more addicts are actually here.“ A recent newspaper re- 
port disclosed that the availability of heroin in this city 
“increased significantly” in the last half of 1967 and that 
its sale is virtually open in several parts of the city.” 
Statistics are now available showing that 15% of all per- 
sons convicted in this city of felonies in 1965 were nar- 
cotics addicts. In addition, addicts were involved in 8.4% 
of all robbery arrests, 56% of all prostitution-related of- 
fenses, 26% of all attempted housebreakings, and 26% 
of all other misdemeanors. The addict’s criminal ac- 
tivity is not merely occasional; it is compulsive because 
each day he must obtain enough money to finance his daily 
habit or he will suffer the physical and psychological pains 


30 Report of the President’s Commission on Crime in the District 
of Columbia, 562 (1956). (Hereafter referred to as “D.C. Crime 
Report”). 


31 For the unreliability of the addict population statistics, see 
the President’s Commission on Law Enforcement and Administra- 
tion of Justice, Task Force Report: Narcotics and Drug Abuse 2 
(1967) (Hereafter referred to as “U.S. Crime Report”). 


32 Washington Post, January 30, 1968, pp. B-1, 2. 
33 D.C. Crime Report, supra note 30, at 564-565. 
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of abstinence and withdrawal. The District of Columbia 
Crime Commission concluded that, “A habit which can 
cost $30 a day or more almost inevitably leads to crim- 
inal means to support it.”** The United States Crime 
Commission, based on its studies in New York showing 
the average habit was about $14 a day, concluded that the 
price of heroin is “never low enough to permit the typical 
addict to obtain it by lawful means.” * 


4. Narcotics and Poverty in the Inner City 


The narcotics evil is even more critical because our 
society has literally pushed the entire problem into the 
laps of the poverty-stricken living in our urban ghettos. 
Middle class and professional people living in suburbs 
and residential neighborhoods never see narcotics addicts. 
The dimensions of the problem do not disturb them be- 
cause they do not have to live with it. It is the urban 
poor, the racial minorities living in our ghettos, who bear 
the brunt of the problem. 

The District of Columbia Crime Commission concluded 
“Heroin addiction in the District, as elsewhere, is pri- 
marily a phenomenon of the urban slums.” 2° The vast 
majority of heroin addicts come from these areas, and 
this is true in the District as well as every other city.*” 
They buy their heroin there, and they commit a substan- 
tial number of their crimes there. As the record in the 
instant case indicates, heroin is primarily sold on the 
streets in selected blocks of the city where the users con- 
gregate to wait for the peddlers to come by with the nar- 
cotics (see Counterstatement 2-3, supra). It is a matter 
of custom. Both the users and the sellers know they can 


34 Td. at 564. 
35 U.S. Crime Report, supra note 31, at 10. 
36 D.C. Crime Report, supra note 30, at 563. 


37 For the District, see ibid. For other cities, see U.S. Crime 
Report, supra note $1, at 2-3; Chein, et. al., The Road to H 46-74 
(1964) (addiction in New York); Finestone, “Narcotics and 
Criminality,” in The Sociology of Crime and Delinquency, 414-416 
(Wolfgang et. al. ed. 1962) (addiction in Chicago). 
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find each other in those blocks. There pockets of narcotics 
activity were listed in the Washington Post as being 
“heroin alley” (Fourteenth Street, Northwest, from 
Thomas Circle to U Street); the 1200 block of Seventh 
Street, Northwest (the block in the instant case); Sev- 
enth and T Streets, Northwest; Fifteenth and H Streets, 
Northeast; Eighth and H Streets, Northeast; Fifteenth 
and Independence Avenue, Southeast, and Eighth and K 
Streets, Southeast.2* Each of these pockets lies in the 
inner city. 

The existence of these pockets has several consequences 
for the thousands of people who are unfortunate enough 
to happen to live nearby. First, they are the victims of 
a large proportion of the addicts’ crimes.” These people 
are close at hand, conveniently situated for addicts who 
need money for their next buy. Second, as the record in 
this case indicates, people in the neighborhood do not 
like to find addicts in the halls and basements of their 
apartment buildings or in the public bathrooms. They 
complaint about it (Counterstatement 2, supra). Third, 
as indicated earlier (p. 25, supra), addiction is con- 
tagious, and users spread it to others. As the United 
States Crime Commission Report stated, “For those not 
living in deprived and delinquent metropolitan areas, the 
chances for becoming an addict are almost nil.” *° The 
opposite is true in the narcotics areas. The pressures and 
frustrations suffered by people living in the inner city 
create the very psychological and sociological forces that 
make heroin an attractive escape. These forces “develop 
a special cultural climate which is favorable to drug use 
and experimentation particularly by juveniles and ado- 


38 Morgan, “The ‘In’ World of Washington—I”, Washington Post, 
Oct. 20, 1966, pp. Al, 9. 


3° Studies show that areas of high drug use also have high crime 
rates. U.S. Crime Report, supra, note $1, at 55. That a dispropor- 
tionate share of the kinds of crimes committed by addicts—robber- 
ies, housebreakings, and larcenies—occur in the inner city appears 
in D.C. Crime Report, supra note 30, at 57, 82, 90-91. 


4°U.S.Crime Report, supra note 31, at 58. 
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lescents.” ** When the cultural pressures are combined 
with the presence of a neighborhood street corner with 
a large population of addicts and easy availability of 
drugs, the spread of addicition becomes a serious threat 
to every family in the area. 

It is not by accident that the pockets of narcotics ac- 
tivity are located in the inner city. A study in Chicago 
showed that in other areas of the city when the drug 
problem arose, the local citizens became aroused and.took 
action to eliminate the problem, but this did not happen 
in the urban slum areas: * 


By way of contrast, in many of the areas to which 
narcotics use spread, the local residents were just as 
morally aroused, but their opposition was ineffective. 
In the first type of local community, the local resi- 
dents were capable of collective action to insure ef- 
fective law enforcement and other direct measures to 
deal with the problem; in the latter type of commu- 
nity, the local residents were not able to turn their 
strong moral disapproval into effective collective ac- 
tion. 

This discussion suggests that narcotics use spread 
to adolescents in communities deficient in two essen- 
tial types of social control; first, the controls orig- 
inating in conventional institutions which define the 
limits for permissible behavior for adolescents; and 
secondly, the controls by means of which the commu- 
nity is able to resist encroachments by those espousing 
values to which it is strongly antagonistic. These 
deficiencies constitute an essential part of the “slum- 
making” process. 


In other words, our society pushes the narcotics problem 
into the inner city. There are no pockets in middle-class 


41 Ploscowe, “Some Basic Problems in Drug Addiction and Sug- 
gestions for Research,” in Joint Committee of the American Bar 
Association and The American Medical Association on Narcotic- 
Drugs, Drug Addiction: Crime or Disease? 60 (1961). Accord, 
Clark, Dark Ghetto, Dilemmas of Social Power 91 (Harper Tonch- 
bode ed. 1967). 


42 Finestone, supra note 37, 415-416. 
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residential and suburban neighborhoods because the peo- 
ple there use their powers to drive it out. However, in the 
inner city, although the people there are just as arounsed 
and indignant, they simply do not have enough political 
power or a loud enough voice in community councils to 
do anything about it. 

The people who live with the problems outlined in the 
preceding paragraphs have a different view of the serious- 
ness of narcotics from people who live in other parts of 
the city. Only recently, residents of Harlem organized 
and formally complained to their state’s governor about 
the crime and open sale of narcotics allowed to exist in 
their neighborhoods.** In September 1966, Senator Abra- 
ham Ribicoff’s Senate Subcommitee on Executive Reor- 
ganization released the result of a poll taken in Harlem 
that asked people to name their worst problems. The re- 
sults were: “ 

Drug addiction 21% 
Better housing 20% 
Crime and juvenile 

deliquency 11% 
Better Schools 11% 
Breakdown of Family life 10% 
Jobs for men and fathers 8% 

The people named the biggest problems on their block 

as: ** 

Crime in the Streets 28% 

Drug addiction 20% 

Better police protection 15% 

Murders 3% 

Drunks in buildings 3% 
The recent Report of the National Advisory Commission 
on Civil Disorders (1968) reported that a major source 
of frustration in urban ghettos is the insecurity resulting 
from the large amount of crime and the lack of adequate 


“* New York Times, Jan. 28, 1968, pp. 1, 39. 
“ New York Times, Sept. 4, 1966, pp. 1, 54. 
48 Ibid. 
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police protection (at 14, 300-801). Regarding the prob- 
lem of the police, the Commission reported (7d. at 307- 
308) : 


The strength of ghetto feelings about hostile police 
conduct may even be exceeded by the conviction that 
ghetto neighborhoods are not given adequate police 
protection. 

This belief is founded on two basic types of com- 
plaint. The first is that the police maintain a much 
less rigorous standard of law enforcement in the 
ghetto, tolerating there illegal activities like drug 
addiction, prostitution and street violence that they 
would not tolerate elsewhere. The second is that 
police treat complaints and calls for help from Negro 
areas much less urgently than from white areas. 
These perceptions are widespread. 

It is clear that people living in the sections of cities where 
the narcotics users congregate are gravely concerned, 
both about the dimensions of the problem and society’s 
failure to take effective action to do something about it. 

Finally, because the statistics and reports are cold num- 
bers and words that do not adequately convey the human 
realities of life in an addiction-infected neighborhood, we 
have set out in an Appendix (pp. 45-50, infra) quota- 
tions from Claude Brown’s autobiography, Manchild in 
the Promised Land (1965). The book describes the au- 
thor’s youth in Harlem and his evolution from reform 
school inmate to Harvard Law School graduate. He vivid- 
ly describes the way in which heroin infected the entire 
quality of life, the appeal it had for adolescents, the crime 
it fostered, and society’s lack of concern for the people 
living “uptown.” We respectfully refer the Court to the 
passages from that book in the Appendix. 


46 The official publication had not been released by the Government 
Printing Office at the time this brief was filed. Page references 
are to an edition published by Bantam Books. 
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5. Rational Connection between Evil and Remedy 


In the preceding paragraphs we have shown that the 
narcotics evil is a critical problem for people living in 
the areas surrounding the pockets where narcotics addicts 
congregate. Manifestly, Congress has power to do some- 
thing about the problem, and there is a rational connec- 
tion between the evil and the narcotics vagrancy statute. 

The statute as applied to appellants prevents users and 
convicted narcotics offenders from loitering night-after- 
night in a pocket of dense narcotics activity. To be sure, 
the statute does not solve narcotics addiction, but it does 
eliminate one of the major problems faced by people liv- 
ing nearby. It breaks up the pockets, keeps the addicts 
from congregating on the streets in large groups in any 
particular part of the city. It reduces a primary cause of 
crime and addiction, two of the basic insecurities of life 
in the inner city. The District of Columbia Crime Com- 
mission concluded that medical treatment was a better 
method than the narcotics vagrancy statute for coping with 
addiction.“7 However, the Commission also found that 
even though this city has had on the books since 1953 a 
statute providing hospital treatment and supervised after- 
care for addicts, the statute has never been implemented 
because no one cared enough to spend the money required. 
This city has no comprehensive treatment program, and 
none is planned for the immediate or distant future* A 
comprehensive treatment program is not a viable alterna- 
tive because society has not yet showed a willingness to 
finance it. Therefore, if this Court were to strike down 
the narcotics vagrancy statute, the people in the inner 
city would be left with nothing, not even the limited kind 
of relief now provided by that law. 

The statute as applied is not a broad measure sweeping 
up everyone who happens to be standing around. To the 
contrary, as applied, it is narrow in scope and tailored to 
fit the needs of the community. The only people covered 


47 D.C. Crime Report, supra note 30 at 580. 
48 Id. at 570-578. 
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are user and convicted narcotics offenders; the former 
represents the buyers, the latter would encompass many 
sellers who are not themselves users. A user may walk 
through a narcotics pocket and he can patronize the res- 
taurants and businesses there; for that conduct is not 
“loitering” under the statute. The only prohibited con- 
duct is standing around and loitering, and even this a 
user may do three times before being arrested. This, we 
submit, is hardly an irrational or arbitrary means of 
dealing with the evil. 

Appellants ask the Court to invalidate the narcotics 
vagrancy statute. It conflicts with their notions of fair- 
ness and enlightened social policy. Appellants views rep- 
resent the thinking of a large segment of our society that 
is far removed, both geographically and psychologically, 
from the world of narcotics addiction. What appears to 
be “unfair” and “unjust” to appellants looks quite differ- 
ent in the eyes of the people who are actually affected by 
the problem. The authors of the Lochner doctrine were 
men of good faith: they actually believed that society’s 
interests were best served by faithful adherence to Her- 
bert Spencer’s Social Statics. Unfortunately, they lived 
too far away to appreciate fully that wage earners had 
a different point of view. The same is true of appellants’ 
view about narcotics. The constitutional approach under- 
lying Lochner has been rejected. Now, the sole test is ra- 
tionality. The narcotics vagrancy statute as applied can 
not be called arbitrary or irrational. 


C. As applied, the loitering section (Paragraph A) is 
neither unconstitutionally vague nor an unconstitu- 
tional shifting of the burden of proof. 


(Answering Point I in Appellants’ Argument) 


Appellants contend in Point I of their argument (App. 
Br. 14-19), that the terms “vagrancy,” “loitering” and 
“good account” in Paragraph (A) are unconstitutionally 
vague. Since the word “vagrancy” never appears in any 


49 See pp. 17-18, supra. 


34 


language defining any offense in the statute, we do not 
think appellants’ argument directed to that word has any 
relevance to this case. The remaining terms, “loitering” 
and “good account,” will be discussed separately in the 
paragraphs to follow. 


1. “Loitering” is not vague 


Contrary to appellants’ contention, loitering is a term 
with a common and accepted meaning.” The court below 
has defined the term as “to be slow in moving, to delay, 
to linger, to be dilatory, to spend time idly, to saunter, 
to lag behind,” and “[t]here is a time element in loiter- 
ing; but the particular amount of time required depends 
on circumstances.” ** Everyone knows what “loitering” 
means. 

Nevertheless, the term “loitering” is not entirely free 
from difficulties. Its definition covers not only antisocial 
acts but also innocent acts like window-shopping. There 
are no standards for separating criminal from innocent 
loitering or for guiding police officers in making arrests. 
The police officer is left with unbridled discretion to ar- 
rest anyone who loiters no matter how innocent the con- 
duct. For this reason, courts have consistently voided as 
vague statutes making it an offense to loiter in public.” 
For the same reason, courts have also struck down stat- 
tutes that made it an offense for a person to loiter in 
public without giving a satisfactory account of himself.= 


50 B.g., People v. Merolla, 9 N.Y.2d 62, 211 N.Y.S.2d 155, 172 
N.E.2d 541, cert. denied, 365 U.S. 872 (1961). 


51 Williams Vv. District of Columbia, 65 A.2d 924, 926 (Mun. Ct. 
App. 1949). 


52 The leading cases are Hawaii v. Anduha, 48 F.2d 171 (9th Cir. 
1931) (holding vague a statute that made it an offense to loiter in 
any public place) ; People v. Diaz, 4 N.Y.2d 469, 176 N.Y.S.2d 318, 
151 N.E.2d 871 (1958) (holding invalid an ordinance prohibiting 
loitering on any street or street corner); City of St. Louis v. 
Gloner, 210 Mo. 502, 109 S.W. 80 (1908) (standing or loafing on 
public street corners). 


53 Baker v. Bindner, 274 F.Supp. 658 (W.D. Ky. 1967); City of 


Seattle v. Drew, 423 P.2d 522 (Wash. 1967) ; Headley v. Selkowitz, 
171 So.2d 868 (Fla. 1965). 


However, since the word has a well understood mean- 
ing, loitering statutes are valid when they include addi- 
tional elements defining the specific kind of loitering pro- 
hibited. The Supreme Court said recently that the word 
“loiter” is not vague in a statute that includes the addi- 
tional elements of obstructing free passage and failing to 
move on at the request of a police officer.“ This decision 
of the Supreme Court in Shuttlesworth follows a long line 
of decisions that are unanimous in upholding the consti- 
tutionality of statutes that specify a particular place 
where loitering is forbidden or a particular class of people 
who may not loiter. Accordingly, the courts have held 
that there is nothing unconstitutionally vague about a 
statute that prohibits loitering by any person not a parent 
or guardian around a school building; ® loitering in a 
train station by a person unable to give a satisfactory 
explanation for his presence; loitering without a satis- 
factory explanation on any pier or waterfront facility ; 
loitering around houses of prostitution, gambling, or 


places where alcohol is sold;** loitering by prostitutes 
around restaurants, lodging houses, and bars; and 
loitering by convicted thieves in bus stations.” Therefore, 
the constitutionality of loitering statutes directed at spe- 
cific places or people is well established.” 


% Shuttlesworth v. City of Birmingham, $82 U.S. 87, 91 (1965). 


88 People v. Johnson, 6 N.Y.2d 549, 190 N.Y.S.2d 694, 161 N.E.2d 
(1959) ; State v. Starr, 57 Ariz. 270, 118 P.2d 356 (1941). 


86 People v. Bell, 306 N.Y. 110, 115 N.E.2d 821 (1958). 
57 People v. Merolla, supra note 50. 


88 State v. McCormick, 142 La. 580, 77 So. 288 (1918) ; Ex parte 
Branch, 284 Mo. 466, 187 S.W. 886 (1911). 

3° State v. McCorvey, 262 Minn. 367, 114 N.W.2d 703 (1962). : 

60 In re Cregler, 56 Cal.2d 308, 14 Cal. Rep. 289, 363 P.2d 305 
(1961). 


¢1 We have examined the three cases relied on by appellants (App. 
Br. 14). Only one of them (Baker v. Bindner, supra note 58) in- 
volves loitering. 
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Under the settled law, Congress could make it an offense 
for narcotics addicts to loiter around a school building. 
This would seem clear. The instant statute as applied 
makes it an offense for narcotics users to loiter habitually 
in a pocket of narcotics activity. The only difference is 
the place of the prohibited loitering—a pocket of narcotic 
traffic as opposed to a school building. The narcotics 
pocket is a definite place. The users, the police, and the 
local residents know where the pockets are located. The 
Washington Post listed the exact location of each nar- 
cotics pocket in a recent article (see p. 28, supra). 
Indeed, the location of one pocket—Fourteenth and U 
Streets, Northwest—is such common knowledge that this 
Court on several occasions has taken judicial notice of 
the fact.” This being true, there is nothing vague about 
prohibiting narcotics addicts from loitering in the pockets 
of dense narcotics activity. 


2. The “Good Account” clause is neither vague nor 
an unconstitutional shifting of the burden of 
proof 


An element of the loitering offense defined in Para- 
graph (A) is that the user “fails to give a good account 
of himself.” In contending that the “good account” clause 
is vague, appellants miss the mark. 

There is certainly nothing vague about the language. 
The “satisfactory explanation” is a familiar concept in 
the criminal law. Judges and jurors have been deciding 
for years whether a person found with recently stolen 
property has satisfactorily explained his possession.* The 
criminal law abounds with statutory presumptions re- 


62 Dorsey V. United States, 125 U.S. App. D.C. 355, 356, $372 F.2d 
928, 929 (1967) ; Hutcherson v. United States, 120 U.S. App. D.C. 
274, 281, 845 F.2d 964, 971, cert. denied, 382 U.S. 894 (1965) 
(opinion of Bazelon, C.J.—Fourteenth and V Streets, Northwest, 
is “a high narcotics density area”) ; Freeman v. United States, 116 
U.S. App. D.C. 213, 214, 215, 322 F.2d 426, 427, 428 (1963). 


83 F.g., Rugendorf v. United States, 376 U.S. 528, 536-587 (1964) ; 
Wilson v. United States, 162 U.S. 613, 619-623 (1896). 
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quiring defendants in certain circumstances to provide 
satisfactory explanations.“ No one has ever had any dif- 
ficulty in understanding or applying the “satisfactory 
explanation” standard. 

The question is not whether the “good account” clause 
is vague, but whether it is constitutional to require the 
defendant to come forward and satisfactorily account for 
his loitering. Normally, the burden of proof for each 
element of a criminal offense remains on the government, 
and the accused never has to explain his conduct. More- 
over, the constitution does not permit a wholesale shift- 
ing of the burden of proof. For example, statutes shifting 
the entire burden of proof, such as the ones making it 
an offense for a person engaged in innocuous conduct not 
to be able to give a satisfactory account of himself, have 
been held unconstitutional.© However, that is not to say 
the burden can never be shifted to the accused; and in- 
deed, the Supreme Court, as well as this Court, has made 
it clear that an accused can be required to explain con- 
duct of a “sinister significance.” °° 


« E.g., United States v. Gainey, 380 U.S. 68 (1965) (presence at 
a whiskey still); Yee Hem v. United States, 268 U.S. 178 (1925) 
(possesion of narcotics) ; Maynard v. United States, 94 U.S. App. 
D.C. 347, 215 F.2d $86 (1954) (possession of numbers slips). 


65 F.g., Manley v. Georgia, 279 U.S. 1 (1929) (holding unconsti- 
tutional statute providing that every bank insolvency deemed fraud- 
ulent unless the accused comes forward and proves the contrary) ; 
United States v. Margeson, 259 F.Supp. 256 (E.D. Pa. 1966) (hold- 
ing unconstitutional a statute in which the offense was “any person 
who is apprehended and cannot give a good account of himself”’). 
And see the loitering cases cited in footnote 58, supra. 


6 Morrison V. California, 291 U.S. 82, 90-91 (1934) ; Benton v. 
United States, 98 U.S. App. D.C. 84, 87-88, 282 F.2d 341, 344-345 
(1956). Compare Tot v. United States, 319 US. 468, 470-472 
(1943), explaining that where the conduct is not sinister, there is 
no “rational connection.” 

Accord, Casey V. United States, 276 U.S. 418, 418 (1928) (accused 
must explain possession of narcotics, a fact “that warrants sus- 
picion”) ; Yee Hem v. United States, supra note 64 (possession of 
narcotics) ; Adams v. United States, 192 U.S. 585 (1904) (possession 
of lottery slips) ; Wilson v. United States, supra note 68, at 619-623 
(possession of property of murder victim) ; Maynard v. United 
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Sinister circumstances are abundant in the instant case. 
This is not a case of ordinary citizens walking innocently 
along a street. No one is stopped unless the police officer 
has prior knowledge that the accused is a narcotics user 
or a convicted narcotics offender. Moreover, the accused 
must be loitering; and the loitering must occur, not mere- 
ly in any part of the city, but in a place of heavy nar- 
cotics activity. Finally, the person need provide no ex- 
planation until the third observation, at which time he 
will be arrested if he cannot provide a good account. All 
this adds up to sinister circumstances requiring a good 
account. 

That a person is a known narcotics user or offender 
has been held to be a sinister circumstance that supports 
a finding of probable cause to arrest.*7 The same is true 
when the accused is present in a neighborhood notorious 
for a particular type of criminal activity.“ Indeed, in a 
recent opinion this Court, after judicially noticing the 
heavy narcotics traffic at Fourteenth and U Streets, 


States, supra note 64, at 350-853 (possession of numbers slips). 
Compare United States v. Romano, 382 U.S. 186 (1965), with 
United States v. Gainey, supra note 64, establishing that a person 
present at a whiskey still who cannot satisfactorily explain his 
presence can be convicted of carrying on the whiskey business but 
not convicted of possessing the still. And see the unpublished 
opinion of Judge Tim Murphy in District of Columbia v. Wardell 
Hicks, Court of General Sessions, D.C. 34194-66 (May 4, 1967) 
also applying the “sinister significance” test to the straight vagrancy 
statute, 22 D.C. Code § 3802. 


& Freeman V. United States, 116 U.S. App. D.C. 218, 214, 322 F.2d 
426, 427 (1965) (known narcotics user); cf. Ker v. California, 
$74 U.S. 23, 34-36 (1968) (consort with a known narcotics dealer) ; 
Draper v. United States, 858 U.S. 307, 328 (1959) (dissenting 
opinion of Douglas, J.) (consort with known peddler). 


8 United States v. Lee, 274 U.S. 559, 560 (1927) (Coast Guard 
patrol boat discovered a motor boat alongside a schooner “in a 
region commonly spoken of as Rum Row”); Freeman v. United 
States, supra note 67, at 214, 427 (“in a certain area . . . most 
commonly frequented by narcotics peddlers and narcotics users”) ; 
Ellis v. United States, 105 U.S. App. D.C. 86, 264 F.2d 872, cert. 
denied, 359 U.S. 998 (1959) (found in area where daytime house- 
breakings had been occurring). 
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Northwest, found sinister significance in the. very cir- 
cumstances involved in the instant case: 


A car parked at 14th and U Streets at 11 o’clock at 
night, occupied by known narcotics offenders, bears 
little resemblance to a home or dwelling. If police- 
men are to serve any purpose of detecting and pre- 
venting crime by being out on the streets at all, they 
must be able to take a closer look at challenging situ- 
ations as they encounter them. 


Therefore, there is “sinister significance when a known 
narcotics user or convicted narcotics offender has been 
loitering for three nights in the middle of a pocket of 
dense narcotics traffic, and it is hardly unreasonable that 
such a loiterer provide an explanation showing that he is 
present for a lawful purpose. 

Appellants’ contention (App. Br. 6-7, 16-17 ) that the 
courts and police witnesses at the trial have given con- 
flicting interpretations of the good account clause is with- 
out support. A user or convicted narcotics offender will 
be arrested on the third observation if he cannot give a 
reasonably credible explanation showing that his loitering 
in a narcotics pocket was for a lawful purpose. If on the 
third observation he says nothing, he will be arrested. 
Appellants’ reliance (App. Br. 16) on Green v. United 
States is entirely misplaced. That case did not involve 
a narcotics vagrancy observation; it simply reiterated the 
familiar principle that a citizen walking along the street 
need not answer a policeman’s questions. As for the police 
witness at trial, Officer Marnell, a uniformed policeman 
who made observations but not arrests under the statute 
(see Counterstatement 2, 3), simply said that an accused 
could refuse to answer questions during an observation 
and could walk away without being arrested. (R. 34.) 
A uniformed officer has no authority to arrest under the 


% Dorsey V. United States, 125 U.S. App. D.C. 355, 358, 372 F.2d 
928, 931 (1967). 


70104 U.S. App. D.C. 28, 259 F.2d 180 (1958), cert. denied, 359 
U.S. 917 (1959). 
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statute, and no matter what the accused does or says on 
the first two observations, he will not be arrested until 
the third observation (Counterstatement 2). Officer 
Marnell’s testimony is fully consistent with the state- 
ments of the other police witnesses and government coun- 
sel at the trial. 


D. Appellants’ remaining contentions—equal protec- 
tion, cruel and unusual punishment, and prior con- 
victions—are without merit. 


(Answering Appellants’ Points III, IV, and VI) 


Appellants briefly argue in their Point III (App. Br. 
26-27) that the statute violates equal protection of law 
by “using unemployment and poverty as elements and 
criteria of crime” (App. Br. 26). The short answer is 
that “unemployment and poverty” are not elements of 
the offense. The statute does use lack of “lawful employ- 
ment” as an element of the offense, but it is only one of 
several elements. Anyone able to pay $15 to $30 a day 
to support a heroin habit is hardly indigent. Certainly, 
appellant Ricks who earned: money as a prostitute and 
appellant Williams who earned money selling heroin can- 
not contend that they were unemployed and indigent (see 
Counterstatement 6-7). The distinction drawn by the 
statute is between users like appellants who finance their 
habits by engaging in crime and users who earn money 
for narcotics through lawful employment. In our view, 
this is not an irrational and arbitrary legislative classifi- 
cation. 

Appellants’ cruel and unusual punishment argument 
(App. Br. 28-31, Point IV) is not supported by the lead- 
ing cases of Robinson v. California, 370 U.S. 660 (1962) ; 
Easter v. District of Columbia, 124 U.S. App. D.C. 33, 
861 F.2d 50 (1966) (en banc); and Driver v. Hinnant, 
856 F.2d 761 (4th Cir. 1966). Those cases hold that an 
involuntary condition, like narcotics addiction, or an in- 
voluntary symptom of a condition, like public intoxica- 
tion, cannot be made a criminal offense. The Supreme 
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Court specifically excluded acts like using, buying, selling, 
and possessing narcotics from the proscription of the cruel 
and unusual punishment doctrine. Robinson v. Califor- 
nia, supra at 666. As appellants concede in their brief 
(App. Br. 30), the narcotics vagrancy statute does not 
penalize a mere status or condition. It applies to acts— 
i.e., habitually loitering in a pocket of narcotics activity. 

Moreover, unlike the chronic alcoholic, the narcotics 
addict is not by definition irresponsible for his action. 
He is irresponsible only in certain limited circumstances 
—when undergoing withdrawal symptoms and when af- 
flicted with a chronic brain syndrome. Otherwise, he is 
fully responsible and acts voluntarily." There is no evi- 
dence in this record that either appellant was irresponsi- 
ble or acted involuntarily. In such circumstances, there 
is no basis for a cruel and unusual punishment argu- 
ment.” 

Finally, appellants’ contention in their Point VI (App. 
Br. 34-85), that Congress cannot constitutionally make a 


prior conviction an element of a criminal offense, is fully 
answered in the opinion of the Supreme Court in Spencer 
v. Texas, 385 U.S. 554 (1967). 


Il. Paragraph (C), “wanders about in public places at late 
or unusual hours of the night,” is not involved in the 
instant case. 


We have grave doubts whether Paragraph (C), the 
“wanders about in publiz places at late or unusual hours 
of the night” paragraph, is involved in this case. .The 


71 See generally, Hansford v. United States, 124 U.S. App. D.C. 
$87, 365 F.2d 920 (1966). 


72 Two Judges of this Court so ruled in Hutcherson v. United 
States, 120 U.S. App. D.C. 274, 280, 287-288, 345 F.2d 964, 970, 
977-978, cert. denied, 382 U.S. 894 (1965) (concurring opinions of 
Judge Burger and Chief Judge Bazelon). See also Castle v. United 
States, 120 U.S. App. D.C. 398, 401, 347 F.2d 492, 495 (1964), 
cert. denied, 381 U.S. 929, 958 (1965), in which this Court held that 
the Robinson opinion precludes any argument that punishing the 
“purchase, possession and concealment” of narcotics is a cruel and 
unusual punishment. 
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informations charged two separate offenses, both Para- 
graphs (A) and (C), in a single count, which was im- 
proper. However, appellants did not object to the infor- 
mations, and the defects were cured by the judgments of 
conviction. E.g., Franklin v. United States, 117 U.S. 
App. D.C. 381, 332-838, 330 F.2d 205, 206-207 (1963). 
The fact remains that appellants’ arrests occurred at 
10:15 p.m., hardly a “late or unusual” hour within the 
meaning of Paragraph (C). There were three observa- 
tions of appellant Williams before arrest, one of which 
occurred after midnight. For appellant Ricks, two of 
her four prior observations were after midnight. (Coun- 
terstatement, pp. 5-7). Under the decisions of the court 
below, prior observations are not themselves separate of- 
fenses but only evidence of the crime committed at the 
time of the arrest. See Coley v. District of Columbia, 177 
A.2d 889, 891 (Mun. Ct. App. 1962) ; cf. Thomas v. Dis- 
trict of Columbia, 161 A.2d 52 (Mun. Ct. App. 1960). 
If this be true, the convictions in the instant case were 
under Paragraph (A), not Paragraph (C), and the con- 
stitutionality of the latter paragraph is not in issue. 

In any event, assuming arguendo that appellants were 
convicted under both Paragraphs (A) and (C), they re- 
ceived general sentences of 45 days’ imprisonment to cover 
both offenses. Therefore, if this Court should find Para- 
graph (A) constitutional, there will be no occasion to rule 
on the constitutionality of Paragraph (C) because the 
judgments below must be affirmed if either paragraph is 
valid. E.g., United States v. Gainey, 380 U.S. 63, 65 
(1965). 

In addition, we think that our arguments as to the 
constitutionality of Paragraph (A) as applied have equal 
force respecting the constitutionality of Paragraph (C) 
as applied. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District of Columbia Court of Appeals 
should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Ear J. SILBERT, 
THEODORE WIESEMAN, 
Assistant United States Attorneys. 


45 
APPENDIX 


The following quotations are taken from Brown, Man- 
child in The Promised Land (1965) : 


Horse [Heroin] was a new thing, not only in our 
neighborhood but in Brooklyn, the Bronx, and every- 
place I went, uptown and downtown. It was like 
horse had just taken over. Everybodywas talking 
about it. All the hip people were using it and snort- 
ing it and getting this new high. To know what was 
going on and to be in on things, you had to do that. 
And the only way I felt I could come out of Wilt- 
wyck and be up to date, the only way to take up 
where I had left off and be the same hip guy I was 
before I went to Wiltwyck, was to get in on the hip- 
pest thing, and the hippest thing was horse. (Page 
103) 


* * * * 


The guys I had seen using it, like Butch and 
Danny and the others, had just started, of course, 


but it wasn’t doing anything bad to them. It wasn’t 
drying them up. They seemed to feel good. That’s 
what really made me want to use it. Those guys 
seemed to feel like they were flying, like they were 
way up in the air; they felt a way that they’d never 
felt before. And to see so many people going around 
on those streets feeling so good—I just knew I was 
missing out on something really big. It would be a 
drag for someone to come up to you and say, “Man, 
you ever snort any horse?” and you would have to 
say, “No.” Hell, I wanted to be able to say, “Yeah, 
man.” (Page 105) 


* * * * 
I wanted some horse so bad I could taste it. I’d been 
tasting it for months. (Page 110) 


* * * * 


All we knew was that it was good and that it was 
expensive. And since we were going to get to snort 
some, we didn’t care anyway. We just wanted to 
get high off some horse, and here it was. (Page 110) 


* * * * 
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K.B. had gotten out about a month before I did, 
and he went back to Brooklyn and started dabbling 
in horse. As a matter of fact, he was selling horse, 
and he wanted to know if I wanted to sell some. He 
had a connection for me. I told him I didn’t want 
to be messing around with any horse because I didn’t 
care for junkies. If you were dealing horse, junkies 
were always around you, and junkies were some 
treacherous cats. I’d known junkies who had robbed 
their mothers and fathers and pawned everything in 
the house. They just couldn’t be trusted, and I didn’t 
want them around me. I just didn’t want anything 
to do with them. (Page 153) 


* * * * 


Heroin had just about taken over Harlem. It 
seemed to be a kind of plague. Every time I went 
uptown, somebody else was hooked, somebody else was 
strung out. People talked about them as if they were 
dead. You’d ask about an old friend, and they’d say, 
“Oh, well, he’s strung out.” It wasn’t just a com- 


ment or an answer to a question. It was a eulogy 
for someone. He was just dead, through. (Page 187) 


* * * * 


It was like a plague, and the plague usually af- 
flicted the eldest child of every family, like the one 
of the firstborn with Pharoah’s people in the Bible. 
Sometimes it was even worse than the biblical 
plague. In Danny Rogers’ family, it had everybody. 
There were four boys, and it had all of them. It 
was a disheartening thing for a mother and father 
to see all their sons strung out on drugs at the same 
time. It was as though drugs were a ghost, a big 
ghost, haunting the community. 

People were more afraid than they’d ever been 
before. Everybody was afraid of this drug thing, 
even the older people who would never use it. They 
were afraid to go out of their houses with just one 
lock on the door. They had two, three and four locks. 
People had guns in their houses because of the junk- 
ies. The junkies were committing almost all the 
crimes in Harlem. They were snatching pocketbooks. 
A truck couldn’t come into the community to unload 
anything any more. Even if it was toilet paper or 
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soap powder, the junkies would clean it out if the 
driver left it for a second. (Page 188) 


* * * * 


Then money became more of a temptation. The 
young people out in the streets were desperate for 
it. If a cat took out a twenty-dollar bill on Eighth 
Avenue in broad daylight, he could be killed. Cats 
were starving for drugs; their habit was down on 
them, and they were getting sick. They were out of 
their minds so money for drugs became the big thing. 

I remember that around 1952 and 1953, when cats 
first started getting strung out good, people were 
saying, “Damn, man, that cat went and robbed his 
own family. He stole his father’s suits, stole his 
mother’s money,” and all this kinda shit. It was still 
something unusual back then. In some cases, the 
lack of money had already killed most family life. 
Miss Jamie and her family, the Willards, were al- 
ways up tight for money because she spent the food 
money for playing the numbers and stuff like that. 
This was the sort of family that had never had any 
family life to speak of. But now, since drugs de- 
manded so much money and since drugs had afflicted 
just about every family with young people in it, this 
desire for money was wrecking almost all family 
life. (Page 189) 


* * * * 


Peddling drugs had become a popular vocation in 
Harlem, and it was accepted by everybody, except the 
police, and they didn’t matter. They didn’t count 
unless you got caught, and, if you didn’t get caught, 
nobody asked where you got your money from. That’s 
why a lot of people went into it. 

If there wasn’t so much time on a drug bust, I 
suppose a lot of other people would’ve gotten into it, 
some of the more righteous people, who had been 
controlling the numbers for a long time. I remember 
once, there used to be a preacher down around Eighth 
Avenue who preached in Jersey on Sundays and dur- 
ing the week came to Harlem and took numbers. 
That was all right, but now drugs were the thing. 
This cat who was dealing drugs now would have to 
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have a gun. There was always somebody trying to 
stick you up, because they knew how much money 
you had. 

If the plague didn’t hit you directly, it hit you 
indirectly. It seemed as though nobody could really 
get away from it. There were a lot of guys trying 
to get young girls started on drugs so that they could 
put them on the corner. When a chick’s habit came 
down on her, she’d usually end up down in the “mar- 
ketplace,” 125th Street between Third Avenue and 
St. Nicholas Avenue, where all the whores hung out. 
(Page 191-192) 


* * * * 


There was a cop up there called Schoolboy. Some- 
times we'd stand on the corner and get high and talk 
about how the police department planned to let School- 
boy kill off all the junkies. Schoolboy was a white 
cop who had shot quite a few junkies. It didn’t make 
sense to shoot junkies, because they were sort of 
harmless people unless you were standing between 
them and drugs. But Schoolboy shot junkies just for 
running. I don’t know how true it is, but Wally said 
that when he had been caught on 146th Street, 
Schoolboy had told him to run. He said he lay down 
and refused to run, because he knew that Schoolboy 
liked to shoot junkies. He said when he lay down, 
Schoolboy shot him in the leg anyway. 

I'd heard a lot of cats say they never were going 
to run from him. Sometimes cats who were stealing 
stuff would hear him. They’d get up close to a wall 
or something. He’d say, “Come over here.” They’d 
say, “No, you gon have to shoot me here if you gon 
shoot me.” People in the neighborhood complained 
about it: “They got this white cop around here 
killin’ all these young boys.” The old ladies would 
say this when the junkies weren’t robbing their 
houses. If the junkies were robbing their houses, 
the old ladies would say, “They ought to kill all them 
damn no good junkies.” This was the usual story 
with the junkies and the old ladies. (Page 197) 


* * * * 
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Harlem was getting [taken] by everybody, the 
politicians, the police, the businessmen, everybody. 
There were a lot of things that we knew about but 
didn’t think about when we weren’t high: how no- 
body cared too much about cleaning up the junkies 
or making drugs legal so that they’d stop robbing 
people, since it was just Harlem and East Harlem; 
how nobody [cared] about some niggers and some 
Puerto Ricans, so that’s why nothing was going to 
be done about it. It seemed that when we got high 
off pot and stuff and started philosophizing, we really 
knew things. We understood this whole thing about 
Harlem, but we didn’t mind it too much then, You 
could get high, sit down, and talk about it, even 
laugh about it. 

We'd laugh about how when the big snowstorms 
came, they’d have the snowplows out downtown as 
soon as it stopped, but they’d let it pile up for weeks 
in Harlem. If the sun didn’t come out, it might have 
been there when April came around. Damn sending 
snowplows up there just for some niggers and people 
like that! 

Many times we would think we had found the way 
to get the junkies out, but we could never have taken 
it down to City Hall and gotten people to listen to it. 
(Page 198) 

* * * * 

If anyone had asked me around the latter part of 
1957 just what I thought had made the greatest im- 
pression on my generation in Harlem, I would have 
said, “Drugs.” I don’t think too many people would 
have contested this. About ten years earlier, in 1947, 
or just eight years earlier, in 1949, this wouldn’t 
have been true. (Page 263) 


* * * * 


All the time before, the junkie never had anyplace 
to go when he came out of jail or out of the hospital. 
Now the junkies had a place to go, those who could 
accept the teachings of the Muslims. It wasn’t hard 
to accept, not for most of the junkies. Junkies 
weren’t cold criminals at heart, not Harlem junkies. 
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Maybe this was why they became junkies—because 
they couldn’t see going into the crime life. I’ve seen 
very few real criminals that ever dabbled in drugs. 
If a guy was criminally inclined and started messing 
with drugs, he usually became a junkie and no longer 
a criminal. There was a difference. The junkie was 
a junkie first and above all other things. His crimi- 
nal activities were merely means to an end. (Page 
343) 
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For The District Of Columbia Circuit 


No. 20,919 


HATTIE MAE RICKS, 
Appellant, 
v. 
DISTRICT OF COLUMBIA, 


Appellee. 


Appeal From The District Of Columbia 
Court Of Appeals 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Beginning on March 24, 1966, Hattie Mae Ricks was tried in the 
District of Columbia Court of General Sessions, Criminal Division, on 
an information charging her with vagrancy, in violation of subparagraphs 


(1), (3), and (8) of D. C. Code, § 22-3302 (1967). 


1b. C. Code, § 22-3302 (1967), provides in pertinent part: 


"The following classes of persons shall be 
deemed vagrants in the District of Columbia: 
(footnote continued on following page) 


At trial there was testimony substantially as follows: 


Observation of January 22, 1966 


On this date, at 3:08 a.m., Officer Willard S. Kuntz observed 


appellant loitering in front of "a known house of ill-fame" located at 


1 (con't. from preceding page) 

(1) Any person known to be a pickpocket, 
thief, burglar, confidence operator, or felon, 
either by his own confession or by his having 
been convicted in the District of Columbia or 
elsewhere of any one of such offenses or of 
any felony, and having no lawful employment 
and having no lawful means of support realized 
from a lawful occupation or source, and not 
giving a good account of himself when found 
loitering around in any park, highway, public 
building, or other public place, store, shop, 
or reservation, or at any public gathering or 
assembly. 


* * * * * 


'(3) Any person leading an immoral or 
profligate life who has no lawful employment 
and who has no lawful means of support real- 
ized from a lawful occupation or source. 


* * * * * 


(8) Any person who wanders about the | 
streets at late:or unusual hours of the night 
without any visible or lawful business and 
not giving a good account of himself." 


1230 Seventh Street, Northwest. He recognized her as a convicted 
felon, thief, prostitute, vagrant, and narcotics user. He witnessed 
her stop a male pedestrian on the sidewalk, hold a brief conversation 
with him, and then proceed with him toward the doorway of "a known 
house of ill-fame" at 1236 Seventh Street, Northwest. (R. 6-7.) The 
officer questioned appellant, asking her what she was doing on the street 
at that hour. She responded that she was "going up to Slim's room to 
get some of her clothes." (R. 7.) When asked to identify her male 
companion by name, appellant answered that he was her good friend 
"James" (R. 7). Her male companion then gave his name as Benjamin 


Williams (R. 9). 


Appellant stated that she was unemployed and that she had not 


"turned any tricks" since December 1965. In reply to the query 
whether she was still using "junk,'' she stated that she was not. At 
the officer's request, she pulled up her sleeves and he nopserved two 
fresh scabs on her left arm."' When asked what they were, she refused 
toanswer. Thereafter, the officer advised appellant that he was making 
a vagrancy observation and suggested to her that it would be best if she 


returned to her home. (R: 7.) 


Observation of January 26, 1966 

Officer Ronald P. Jenkins, of the Second Precinct Vice Squad, 
observed appellant on the above date at 1:04 a.m. in the 1200 block of 
Seventh Street, Northwest, flagging to the curb passing automobiles. 
Each of the automobiles was occupied only by a male operator. Appel- 
lant was overheard to ask one operator "if he were sporting tonight." 
The operator replied "yes" and asked appellant to get into his auto- 
mobile. (R. 44-45.) Appellant replied "she didn't turn any tricks" 
in automobiles and invited the operator to come with her into 1236 
Seventh Street, Northwest (R. 45). 

Officer Jenkins asked the automobile operator if he knew appel- 
lant. He replied that he did not and that appellant had solicited him by 
asking if he were “sporting tonight." When he invited her to get into 
his automobile, "she said that she didn't do nothing in any car and for 
him to park the car to the curb and to come inside of 1236 Seventh 
Street, Northwest." (R. 45-46.) 

Appellant denied that she had, either that night or the night be- 


fore, turned any tricks and stated that she was then employed. She 


also denied she was using "stuff at that time. The officer, however, 


observed “tracks" onher leftarm. The officer informed appellant 


of the vagrancy law and advised her to return to her home. (R. 46.) 


| 
| 
Observation of January 29, 1966 


Three days later, at 4:10 a.m. on the above date, Otficer 
Walter R. Whited, Jr., observed appellant for about ten minutes 
loitering on the southwest corner of Seventh and N Streets, Northwest. 
He recognized appellant as a convicted prostitute, vagrant, ont nar- 
cotics trafficker. (R. 61-62.) Appellant, when queetioneay stated 
that she was on her way to a carry-out shop to "“geta Coke;"" that she 
was unemployed; that she was supported by her mother; and that a 


"fellow that was good to her * * * would help her out" (R. 62-63). 


Officer Whited advised appellant of the vagrancy law and suggested that 


she return to her home (R. 63). 


Observation of February 11, 1966 

On February 11, 1966, at 1:30a.m., appellant was again ob- 
served by Officer Willard S. Kuntz loitering in front of 1236 Seventh 
Street, Northwest. While so observed, she approached and conversed 
with "several males as they walked by.'' Upon inquiry by the officer, 
appellant said that she was "going to get something to eat" and that 
the name of the man who was with her at that time was "James. WY 
Upon being asked by the officer to identify himself, appellant's com- 


panion stated that his name was Herman Coleman. Appellant said that 


she had recently "started part-time work" ata laundry. (R. 7-9.) 
She denied that she had "turned any tricks" since July 1965 and denied 
that she had uSed narcotics since that time. The officer, however, 
observed that she still had "scabs" on her arm. (R. 8-9.) 

Officer Kuntz testified that, although he believed appellant was 
soliciting for the purpose of prostitution, he could not charge her with 
that offense because the male solicited refused to appear as a witness 
(R. 16). The officer did, however, arrest appellant and charge her 


with vagrancy (R. 9). 


Testimony of Hattie Mae Ricks 


Appellant's testimony was that she is twenty-seven years old 
and has a son aged 13 (born to her apparently when she was 14 years 
old) (R. 107-108). She is employed part-time as a domestic and 
part-time at the Day & Night Laundry, where she works between 8:00 
a.m. and 4:00 p.m. (R. 108, 117). 

She admitted having been convicted: (1) for soliciting prostitu- 
tion, for which she served one year in jail; (2) for petty larceny; and 
(3) for violation of the Uniform Narcotics Act (R. 123-125). She was 


last released from the penitentiary on December 10, 1965 (R. 112, 116). 


Appellant lives with her mother at 1525 Eighth Street, North- 
west, and most of her friends live in that neighborhood (R. 111, 116). 
She told the court that when she socializes she walks the streets where 
her friends are and that she socializes on the street "mostly every 
night" (R. 127). | 

She complained that the police "stopped * * * [her] right 
regular" (R. 125), and that they discriminate against her, saying: 

1 * * * whenever they see me, I don't care | 
where I will be, they still say something to me. 
There are other girls that walk there but they 
go clean past them and get to me. " (R. 126.) 

Asked how. she could be out on the streets frequently at three or 
four o'clack in the early morning and then go to work the following day, 
she replied that, upon arriving home from work, she usually sleeps for 
a while before going out and that she had been doing this for years” 
(R. 119-120). : 

Upon completion of all testimony, the trial court found Wa ine 


that at the time of her arrest she [appellant] was attempting to engage 


in prostitution and for this reason was unable to give a good account of 


| 
herself" (R. 200). Thereafter, she was adjudged guilty (R. 202) and 


sentenced to serve 45 days in jail (R. 186). 


The trial judge set forth in a lengthy opinion his view that the 
District of Columbia vagrancy statute is "unconstitutional as violative 
of the due process clause of the Fifth Amendment" (R. 199), and that 
"eventually the D. C. vagrancy statute will be determined to be uncon- 
stitutional" (R. 201). He added, however, that "it is only because I 
strongly believe in the duty of trial judges to follow the precedents es- 
tablished by higher courts that I * * * find the defendant guilty" (R. 
201). 


Upon appeal to the District of Columbia Court of Appeals, the 


conviction was affirmed. Ricks v. District of Columbia, D. C. App., 


228 A. 24316 (1967). This appeal followed. 


SUMMARY OF ARGUMENT 

The language employed in the vagrancy statute (or language 
similar to it) has been tested for vagueness many times, both in this 
jurisdiction and in others, and has never been found constitutionally 
defective. Thus, use in the vagrancy statute of the terms "loitering, " 
"leading an immoral or profligate life," and "good account" does not 
render it void for vagueness. 

The statute does not unconstitutionally discriminate against the 


poor and unemployed because it applies equally to the rich, whose 


riches are ill-begotten, as well as to the poor. Therefore, no one can 
be convicted under the statute merely upon a showing that he is either 
poor or unemployed. Similarly, no one can be convicted under the 


statute merely upon a showing that he has previously been convicted of 


a criminal offense. 
Unlike those vagrancy statutes in force in certain other juris- 
dictions, the District statute does not in any way interfere with, or re- 
strict, freedom of movement. As our courts have held, the District 
statute may not be used to banish a person from the community or to 
forbid a person from being on the streets at certain hours of the night. 
While at one time the District vagrancy statute authorized both 
an arrest and conviction of “suspicious persons," that enactment, 
after being voided, in part, by this Court, has since been repealed. 
The present statute contains no reference whatever to "suspicious 
persons," and the courts of this jurisdiction have carefully construed 


it to forbid convictions based solely upon suspicion that the accused 


was about to commit some other offense. 


The vagrancy statute now in force in the District of Columbia 


has been consistently held to be constitutional by the courts of this juris- 
diction, and the Congress of the United States has approved vagrancy 


legislation for the District, notwithstanding that the law, in earlier 
| 


forms, was invalidated in part by the courts,and proposed amendments 


were vetoed by the President. 


ARGUMENT 


I 


The language employed in the statute to define 
and proscribe vagrancy conforms to con- 
stitutional standards. 


Appellant asserts that the District of Columbia vagrancy statute 
is void for vagueness because "it leaves the citizen uncertain as to the 
conduct it prohibits" (appellant's brief, p. 15). 

The Supreme Court has clearly delineated the standards of 
clarity and specificity required of penal statutes. It has cautioned: 

1" * * * No one may be required at peril of life, liberty or property to 
speculate as to the meaning of penal statutes. All are entitled to be 
informed as to what the State commands or forbids. * * * " [Footnote 
omitted. ] Lanzetta v. New Jersey, 306 U. S. 451, 453. (1939). 

Not even the Supreme Court has suggested, however, that all 
conduct intended to be proscribed by the criminal law must be meticu- 
lously detailed on the statute books. As the Supreme Court has ob- 
served, ' * * * [F]ew words possess the precision of mathematical 


symbols, most statutes must deal with untold and unforseen variations in 
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factual situations, and the practical necessities of discharging the 
business of government inevitably limit the specificity with which legis- 
lators can spell out prohibitions. Consequently, no more than a reason- 
able degree of certainty can be demanded * * * ."" Boyce Motor Lines, 
Inc. v. United States, 342 U. S. 337, 340 (1952) [Emphasis supplied]. 
Appellant argues that the vagrancy statute should be voided for 
vagueness because the police officers testifying at trial defined the various 
words of proscription in different, and in allegedly conflicting, ways. 
But is this a reason to invalidate the statute? For instance, must a 
police officer be able to define the term "probable cause" as a con- 
dition to making a validarrest? Few, except perhaps the most ex- 
perienced police officers, would describe probable cause for an arrest 
in the legal terminology fashioned by the courts, and few would be able 


to define, in accurate legal terminology, the words of proscription in 


any statute. As the Court in Ralph v. Pepersack, 335 F. 2d 128, 134 


(4th Cir., 1964), has said: 


" * * * To make constitutional questions 
turn on the term chosen by police officers to 
describe their activity -- officers who are 
accustomed to the vernacular of the police 
station and unschooled in the accepted con- 
stitutional vocabularly -- is to engage ina 
futile and unwarranted exercise in Seman- 
tics. * + 41" 


A. Theterm "loitering" is not un- 
constitutionally vague. 


Appellant first challenges the alleged vagueness of the term 
"loitering." But, as the District of Columbia Court of Appeals said, 
"the word ‘loitering’ is not vague." Ricks v. District of Columbia, 
supra, at p. 322. In People v. Merolla, 9N. Y. 2d 62, 211 N. Y. S. 2d 
155, 172 N. E. 24541 (1961), cert. den. 365 U. S. 872 (1961), the 
appellant attacked the constitutionality of a New York statute which 
proscribed “loitering” about a waterfront facility. In disposing of 
appellant's contention that the statute, by incorporating therein the 
term "loitering," was "vague, ambiguous, and lacking in definite 
standards," the New York Court of Appeals (at 211 N. Y. S. 2d 158) 
said: "This court, when called upon in the past to resolve challenges 
of a Similar constitutional nature, has consistently recognized that the 


term 'loiter' or ‘loitering’ is one of common and accepted meaning 


*** ' See also: In re Cregler, 14 Cal. Rptr. 289, 56 Cal. 2d 308, 


363 P. 24 305 (1961). 
The term “loitering,"’ as used in the District of Columbia 


vagrancy statute, is not, therefore, unconstitutionally vague. 


B. The words “leading an immoral 
or profligate life’ employed in 
the statute are not unconstitu- 
tionally vague. 


With respect to the words "leading an immoral or profligate 


the court below said: 


111 * * * Those words were defined in a 
general way by this court in Davenport v. Dis- 
trict of Columbia. . . . We note, however, 
that, because of what Mr. Justice Frankfurter 
referred to as the “intrinsic difficulties of 
language," a certain amount of imprecision 
is inherent whenever words are employed. 

(A)ll that is required is a reasonable 
degree of certainty. (Footnotes and cita- 
tions omitted.) Hicks v. District of Columbia, 
D. C. App., 197 A. 2d 154, 155 (1964), pet. 
for cert. dismissed, 383 U. S. 252 * * * 
(1966).' '" Ricks v. District of Columbia, 


supra, atp. 322. | 
In State v. Harlowe, 174 Wash. 227, 24 P. 2d 601 (1933), the 
accused was convicted of vagrancy when proven to be a "lewd, dis- 
orderly or dissolute person. 2 On appeal the accused contended that 


the vagrancy " * * * statute referred to is null and void, because it is 


2 The vagrancy statutes of California, Florida, Illinois, New 
Mexico, Maine, North Dakota, Utah, and Wisconsin, with some vari- 
ations in their provisions, denominate as vagrants those who live a life 
of lewdness, dissoluteness, wantonness, or lasciviousness. Lacey, 


Vagrancy and Other Crimes of Personal Condition, 66 Harv. L. Rev. 
1003, 1208, fn. 26 (1953). 


so vague and uncertain that a defendant charged in the words of the 
statute cannot know what the accusation against him is. ***" 24 P. 2d 
at p. 603. The court, in upholding the conviction, quoted with approval 
from In re McCue, 7 Cal. 765, 96 Pac. 110, 111 (1908): 


1 * * * t * * * One charged, as was peti- 
tioner, with being an idle, lewd, and dissolute 
person, is sufficiently advised of the char- 
acter of his offense. To say that the Legis- 
lature must specify the many evil and corrupt 
practices which might constitute one a lewd 
or dissolute person would often render the en- 
forcement of a police regulation in connection 
therewith impossible, and this without con- 
sidering the indelicacy and impropriety of ex- 
pression which would often be necessary.' " 
State v. Harlowe, supra, 24 P. 2d at 603. 


The court added further: " * * * The terms ‘lewd,' ‘disorderly,’ and 
‘dissolute’ have no statutory definition. They are words, however, of 


common and general use, and are easily understood by men and women 


of average intelligence. * * * 03 Id. at p. 604. 


In People v. Deibert, 117 Cal. App. 2d 410, 256 P. 2d 355 


(1953), the accused challenged their convictions for contributing to the 


3 if the terms ™Mewd, disorderly and dissolute’ are "easily 
understood by men and women of average intelligence," likewise, the 
terms “immoral and "profligate," as used in the District of Co- 
lumbia vagrancy statute, would be so understood. See the court's 
definition of "immoral" and "profligate'’ in Davenport v. District of 
Columbia, D. C. Mun. App., 61 A. 2d 486, 488 (1948). 


delinquency of a minor by causing him to lead "an idle, dissolute, lewd, 


or immoral life. wf The accused attacked the constitutionality of the 


statute, 


'"* * * asserting that it is too vague, in- .. - 
definite and uncertain to form the basis of a 
criminal charge and hence invalid under the 
due process clause of the Fourteenth Amend- 
ment to the Constitution of the United States. 
They contend that the words ‘dissolute’ and 
‘immoral' contained in the language of the 
statute and incorporated in the charging 
clause of the information are not sufficiently 
definite to inform those subject to its sanc- 
tions what type of conduct is thereby de- 
nounced. ** * " 256 P. 2d at 359-360. 


The court concluded that ' * * * it is manifest that the words 
‘dissolute’ and 'immoral' meet the constitutional standards of cer- 
tainty and definiteness," adding: ! 


" * * * The complexities of the social 
problems dealt with by the Legislature require 
that a practical construction be given to the 
language employed by the draftsmen of legis- 
lation lest their purposes be too easily nulli- 
fied by over-refined inquiries into the mean- 
ings of words. ‘Reasonable certainty, in 
view of the conditions, is all that is required, 


4 Only two justices of the Supreme Court, in Edelman v. 
California, 344 U. S. 357 (1953), found the terms “idle, or lewd, or 
dissolute person" in the California vagrancy statute vague and uncer- 
tain. Appellant, nevertheless, places reliance upon the ests 
opinion therein. | 


and liberal effect is always to be given to the - 
legislative intent when possible.' People v. 
Kennedy, 21 Cal. App. 2d 185, 193, 69 P. 2d 
224, 229. * **" 256 P. 2dat 360. 


In Roth v. United States, 354 U. S. 476 (1957), the Supreme 


Court held that a statute which makes punishable the mailing of material 
that is "obscene, lewd, lascivious, or filthy" was not fatally void for 
vagueness. In discussing the contention that the words of the statute 
were not sufficiently precise, the Court, at pp. 491-492, said: 


"Many decisions have recognized that 
these terms of obscenity statutes are not pre- 
cise. This Court, however, has consistently 
held that lack of precision is not itself offen- 
sive to the requirements of due process. 

' . . . [T]he Constitution does not require im- 
possible standards’; all that is required is 
that the language ‘conveys sufficiently definite 
warning as to the proscribed conduct when 
measured by common understanding and prac- 
tices. . .' United States v. Petrillo, 332 

U. S. 1, 7-8. These words, applied accord- 
ing to the proper standard for judging obscen- 
ity, already discussed, give adequate warning 
of the conduct proscribed and mark '. . 
boundaries sufficiently distinct for judges and 
juries fairly to administer the law. . That 
there may be marginal cases in which it is 
difficult to determine the side of the line on 
which a particular fact situation falls is no 
sufficient reason to hold the language too am- 
biguous to define a criminal offense. . . 

Id, at %. ++ *" [Footnotes and citations 
omitted. ] 
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There are a host of instances in which like statutes have been 
upheld against attacks on the grounds of vagueness and indefiniteness. 
A federal statute prohibiting transporting women in interstate commerce 
for "any immoral purpose" has withstood attacks as to the claimed 
vagueness of the quoted words. Caminettiv. United States, 242 U. S. 
470 (1917); Cleveland v. United States, 329 U. S. 14 (1946). In. the 


Immigration and Nationality Act, the phrase "crime involving moral 


turpitude" was held not to void the statute because of vagueness. 


Jordan v. De George, 341 U. S. 223 (1951). | 
If appellant's contentions are correct that the use of the words 
"immoral or profligate" in the vagrancy statute cause it to be vague, 
it would appear that other statutes in the District of Columbia must be 
voided on the same ground. For instance, the following are now pro- 
scribed by existing statutes in the District of Columbia: | 
(a) commission of "lewd, obscene, or indecent i 
acts," D. C. Code, § 22-1112 (1967); | 
(b) taking of "immoral, improper, or indecent 3 
liberties with children," D. C. Code, § 22-3501 (1967); 
(c) use of “any profane language or indecent or | 
obscene words," D. C. Code, § 22-1107 (1967); | 


(a) giving or participating in a public exhibition 

containing "obscene, indecent, or lascivious language, ' 

postures, or suggestions," D. C. Code, § 22-2001 

(1967). 
Prosecutions under each of the above statutes have been sustained by 
the courts of this jurisdiction. 

As indicated from the extensive citation of authority herein, if 
the words "immoral," "immoral purpose," "immoral life," "disso- 
lute," "lewd," "obscene," "lascivious," and "filthy" are not vague 


and indefinite, as many courts, including the Supreme Court, have 


found, then the phrase "immoral or profligate" in the District of Co- 


lumbia vagrancy statute is not vague and indefinite. 


C. Calling upon a suspected vagrant 


to give a "good account of himself" 
is not a substantive element of the 
offense and need not, therefore, 
be tested for vagueness. 
Both appellant and the trial court misconceive the requirement 
in the vagrancy statute that a suspected vagrant must, when called 
upon, give a "good account of himself." It is insisted in this connec- 


tion that, because the police officer involved has "unfettered discretion" 


to determine whether the account given is or is not a good account, the 
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statute is, for that reason, vague and unconstitutional (R. 190-192; 
appellant's brief, pp. 18-20). 7 

But, as the District of Columbia Court of Appeals stated 
" ‘failure to give a good account' restricts rather than enlarges the 
application of the statutes. It allows a suspected vagrant to dissipate 
probable cause by satisfactorily explaining his conduct." Ricks v. 
District of Columbia, 228 A. 2d at p. 322. | 


People v. Bell, 306 N. Y. 100, 115 N. E. 2d 821 (1953), in- 


volved a loitering statute which provided: 


"Any person who loiters about any toilet, 
station or station platform of a subway or 
elevated railway or of a railroad, or who is 
found sleeping therein or thereon and who is 
unable to give satisfactory explanation of his 
presence is guilty of an offense."" N. Y. 
Penal Law, Consol. Laws, § 1990-a(2). 
[Emphasis supplied. | 


The New York Court of Appeals, in construing the phrase, “who 
is unable to give satisfactory explanation of his presence," said: 


'* * * These words in subdivision 2 which 
are offensive to defendants neither furnish a 
basis for conviction standing by themselves, 
nor do they add any substantive element of the 
offense. They merely prevent anyone from 
being convicted of loitering about a station or 
platform unless, at the time, he was given 
opportunity to explain his presence by showing 
that he was not loitering. This is not a sub- 
stantive factor in what constitutes the offense, 


but is merely a procedural condition which 

has to be fulfilled if a prosecution is to 

succeed." 115N. E. 2d at 823. 
See also: City of Portland v. Goodwin, 187 Ore. 409, 210 P. 2d 577 
(1947). Cf. Benton v. United States, 98 U. S. App. D. C. 84, 232 
F. 2d 341 (1956). 

Clearly, therefore, by analogy, the similar provision of the 
District vagrancy statute is not a substantive element of the Ettenses. 
it is a procedural condition which restricts the scope of the statute to 
the advantage of the accused; and, consequently, the objection as to 
vagueness is without substance. ¢ People v. Merolla, 9N. Y. 2d 62, 
211 N. Y. S. 24155, 172 N. E. 24541 (1961), cert. den. 365 U. S. 
872 (1961). See also: MODEL PENAL CODE, Proposed Official 
Draft, § 250.6 (1962). 


5 Gf the conclusion of the trial court at footnote 19 in its 
opinion below (R. 195). 


6 Appellant argues also that, because the term "vagrancy," it- 
self, is vague, the statute must be voided for this reason (appellant's 
brief, pp. 22-23). Here, appellant quarrels, not with the specific Dis- 
trict of Columbia vagrancy statute, but with the broad "vagrancy con- 
cept." While “all are entitled to be informed as to what the State 
commands or forbids" (Lanzetta v. New Jersey, supra, at p. 453), one 
does not look to the “title” of the law to determine what is commanded 
or forbidden, but at the specific provisions thereof. The term "va- 
grancy" is not used here in defining an element, or the elements, of 
the offense, and it need not, therefore, be tested for vagueness. 


Even if we assume, arguendo, that the requirement of giving a 
good account is a substantive element of the offense, the account which 
a defendant gives is not, as both the trial judge and appellant appear to 
Suggest, one which must satisfy only the arresting officer R. 191- 


192; appellant's brief, p. 19). 


As the court, in City of Portland v. Goodwin, supra, said in 


this connection (210 P. 2dat pp. 584-585): 


"The construction suggested is untenable. 
The duty imposed upon a police officer under 
the ordinance is a difficult one. If he arrests 
one having and disclosing a lawful purpose, he 
is guilty of a wrongful arrest. In cases of 
this kind the ultimate issues tried by the court 
in determining the guilt or innocence of the 
arrested person, are identical to the issues 
which determine whether or not the arrest 
was lawful, because an officer has no right to 
arrest without a warrant unless an offense is 
committed in his presence. The policeman 
does not determine the issue of guilt or inno- 
cence in cases of this kind any more than he 
does in arresting a person for any other of- 
fense alleged to have been CORED ESE in his 
presence. * * * 


. 


* * * * * * 


"The guilt of the defendant and the legality 
of the arrest are * * * matters for the decision 
of the court, though the defendant or the officer 
may have acted upon conclusions believed rea- 
sonable before the court found otherwise. * * * 
The defendants construe the words ‘without 
* * * lawful purpose’ as meaning ‘without a 


lawful (to the officer) purpose’. If the or- 
dinance means that the legality of a person's 
action depends upon the opinion of a police- 
man, it would be unconstitutional, but there 
is no: justification for so strained a construc- 
tion," 


The language employed in the vagrancy statute is not, therefore, 


unconstitutionally vague. 


0 


The vagrancy statute does not unconstitution- 
ally discriminate against the poor and un- 


employed or against those previously con- 
victed of a criminal offense. 


Citing Robinson v. California, 370 U. S. 660 (1962) and 


Easter v. District of Columbia, 124 U. S. App. D. C. 33, 361 F. 2d 
50 (1966), appellant argues that the vagrancy statute imposes cruel 
and unusual punishment in violation of the Eighth Amendment. The 
rationale of both Robinson and Easter, however, is that, where the 
elements of the offenses necessary to convict are acts which are physi- 
cally or physiologically compelled, there can be no conviction. Be- 
cause a drug addict must take drugs and because a chronic alcoholic 
must drink to excess, they are said to have a status which makes their 


offenses wholly involuntary, and therefore unpunishable. 
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Even if we assume, arguendo, that poverty and eee 
and a prior criminal conviction are status factors somehow analogous 
to chronic alcoholism and drug addiction (which they are not), more is 
required to convict one of vagrancy than mere proof that he is poor and 
unemployed or that he has had a prior criminal conviction. 7 

A. Poverty and unemployment 

The District vagrancy statute is not directed against the poor 
and unemployed only, but (a) at all who lead "immoral or profligate” 
lives and who have neither lawful employment nor lawful acrears or 
(b) at all known pickpockets, thieves, burglars, etc., who loiter around 
parks, highways, buildings, etc. , and who have neither lawful employ- 
ment nor lawful support and who fail to give a good account of them= 
selves. Thus, a man or woman of means, whose riches are ill-begot- 
ten, as well as the poor man or woman, can be convicted of vagrancy. 
Harris v. District of Columbia, D. C. Mun. App., 132 A. 2d 152 
(1957) (support by paramour), reversed on other grounds, 102 U. S. 
App. D. C. 202, 251 F. 2d 913 (1958); Fonte v. Tennessee, 213 
Tenn. 204, 373S. W. 2d 445 (1963) (arrested with $771 in his pos- 


session obtained as gambling proceeds); People v. Banwer, | 22 


N. Y. S. 24655 (Magis. Ct. N. Y., 1940) (support by collecting 


policy numbers). 


As the District of Columbia Court of Appeals, in Hicks v. Dis- 


trict of Columbia, D. C. App., 197 A. 24 154 (1964), pet. for cert. 


dismissed, 383 U. S. 252 (1966), concluded (197 A. 2d at p. 155): 


"Appellant's second contention is that the 
statute makes criminal the status or condition 
of poverty and unemployment. We do not 
agree. No one can be convicted under the 
statute simply because he is poor or unem- - 
ployed. ***" 

In attacking the District vagrancy statute as unconstitutional be- 
cause it allegedly discriminates against the poor and unemployed, appel- 
lant merely arrogates the logic of those who attack, not the District 
vagrancy statute, but the "vagrancy concept." She cites, for example, 
the case of Fenster v. Leary, 20 N. Y. 2d 309, 282 N. Y. S. 2d 739 
(1967). 

In Fenster, appellant challenged the provisions of the New York 
Penal Law which defines as a vagrant any ''* * * person who, not 
having visible means to maintain himself, lives without employment." 
The court characterized this section of the New York law as merely 
incorporating the common-law definition of vagrancy and as being di- 
rected principally against the idle man -- the "loafer or lazy man, the 
one who hangs about the streets and public places without employment 


or visible means of support when he could with effort obtain something 
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todo." 282N. Y. S. 2dat 742. The court pinpoints the peincipel 
target of this subsection of the New York vagrancy law as being the 
“alcoholic derelicts and other unfortunates, whose only wines. if any, 
is against themselves, and whose main offense usually consists in their 


leaving the environs of skid row * ** ." Id. atp. 744. 


In striking down this common-law offense of vagrancy, the New 


York court held 


"* * * that it violates due process and con- 
stitutes an overreaching of the proper limita- 
tions of the police power in that it unreason- 
ably makes criminal and provides punishment 
for conduct (if we can call idleness conduct) 
of an individual which in no way impinges on 
the rights or interests of others and which 
has in no way been demonstrated to have any- 
thing more than the most tenuous connection 
with prevention of crime and preservation of 
the public order * * * ." Id. at p. 742. 
[Emphasis in the original. ]_ . 


Thus, when the New York court, by a 1967 judicial decree, re- 
fused to permit punishment of the idle, the loafer, or the lazy man as 
a vagrant, it simply followed a course marked out in the District of 
Columbia in 1941. When, in that year, Congress sought to amend the 
District vagrancy statute, it defined a vagrant as, inter alia, "any able- 
bodied person who lives in idleness upon the wages, Sous. or 


property of any person having no legal obligation to support him. " 


President Roosevelt objected to this proscription and vetoed the bill 
which embodied this definition. Subsequently, the proposed legislation 
was modified by the deletion of such provision and was later enacted, 
as modified, into law. See: Clark v. District of Columbia, D. C. 
Mun. App., 34A. 2d 711, fn. 1 (1943); and see President Roosevelt's 


Veto Message, 87 CONG. REC. 7576 (1941). 


B. Prior criminal convictions 

Proof that one has been previously convicted as a pickpocket, 
thief, burglar, confidence operator, or felon is not sufficient, without 
more, to sustain his conviction as a vagrant. The case at bar demon- 
strates that appellant was not convicted of vagrancy because she is a 
convicted felon, but because, as the trial court found, she was We Se eae 
at the time of her arrest * * * attempting to engage in prostitution and 
for this reason was unable to give a good account of herself" (R. 200). 
Her conviction was based, not upon her status as a convicted felon, but 
upon her active conduct, which the statute proscribes as vagrancy. 

In Clark v. District of Columbia, supra, at p. 713, the court 


quoted with approval the following language from Commonwealth v. 


Ellis, 207 Mass. 572, 93 N. E. 823, 824 (1911): 


"'* * * 'The [vagrancy] statute makes cer- 
tain conduct punishable, as producing in a 
man a condition and character that render him 
an objectionable member of society, whose 
acts and influence are detrimental to the com- 
munity. To convict him under this section it 
must be shown that he was found prowling 
around one of the public places mentioned in 
the statute, and that he was doing this while 
having no visible and lawful means of support. 
It must also be shown that he was a person 
known to be a pickpocket, thief or burglar. 
His prowling around a poblie place is active 
conduct for which he is directly responsible. 
So too in ordinary cases, in a less marked 
degree, is his having no visible or lawful 
means of support. These are matters of 
conduct and behavior. When they coexist in 
a person known to be a pickpocket, thief or 
burglar, they constitute an offense for which 
he well may be subjected to sar vow 
[Emphasis supplied. ] 


The District of Columbia Court of Appeals in the Clark case, 


supra, at p. 712, foreclosed conviction of a person for vagrancy merely 
because he had the status of a convicted criminal, warning that the 
statute cannot '' * * * be used as a means of oppressing ihoee unfortun- 
ate ones who, having previously been convicted of crime, are attempting. 
to rehabilitate themselves. * * * " See also: Jones v. District of Co- 
lumbia, D. C. Mun. App., 158 A. 24771 (1960); Harris v. Distriet 


of Columbia, D. C. Mun. App., 167 A. 24359 (1961). 


m 


Appellant was not prejudiced b roof of her 
prior criminal convictions. 

Appellant contends that she was denied a fair trial because sub- 
section (1) of the statute requires the prosecution to prove that she is a 
convicted pickpocket, thief, burglar, confidence operator, or felon, 
either by her own confession or a record of conviction. 

The courts of this jurisdiction have, for 25 years, consistently 
countenanced such a procedure. Clark v. District of Columbia, supra, 
Riley v. District of Columbia, D. C. App., 207 A. 2d 121 (1965). As 
recently as last year, the Supreme Court found no denial of due process 
when, in order to permit enhancement of the penalty under a recidivist 
statute, evidence of prior convictions was introduced into evidence be- 
fore a jury. Spencer v. Texas, 385 U. S. 554 (1967). See also: 

I WIGMORE ON EVIDENCE, §§ 215-218 (8rded., 1940). Certainly, 


therefore, there is no prejudice here where the trial is for a minor mis- 


demeanor before the court only. Teate v. United States, 297 F. 2d 


120 (5th Cir., 1961). Cf. Fennel v. United States; 116 U. S. App. 


D. C. 62, 320 F. 2d 784 (1963). 


IV 


The vagrancy statute does not interfere with, 


or restrict, freedom of movement. 
oe CES) 


By a somewhat incongruous analogy, appellant attempts to equate 


the right to travel abroad, delineated in Kent v. Dulles, 357 v. S. 116 
(1958), with the asserted right of a "street-walker" to ply her pro- 
fession by walking the streets after dark in the 1200 block of Seventh 
Street, Northwest, without police interference (appellant's brief, pp. 
35-36). But, again, appellant assails the "vagrancy concept, " not 
the District of Columbia vagrancy statute. | 
For instance, our sister jurisdiction -- the Commonwealth of 
Virginia -- defines as a vagrant "all persons who shall unlawfully re- 
turn into any county or corporation whence they have been legally re- 
moved." VA. CODE ANN. § 63-338(1) (1950); cf. MD. CODE ANN. 
§ 27-581 (1957). Perhaps this Court, and many others, would con- 
Sider this provision of the Virginia statute a restriction on the right to 
travel, but the District of Columbia statute authorizes no such restriction. 
Appellant quotes Justice Douglas as saying, in V: a and 
Arrest on Suspicion, 70 Yale L. Jour. 1, 4 (1960): "I have known 
judges and lawyers who, afflicted with insomnia, have wandered the 


streets at night" (appellant's brief, p. 33). The inference is, of 


course, that judges and lawyers, or anyone else, who wander about the 


streets at night might run afoul of the vagrancy law, but she points to 

no decision of the courts of this jurisdiction which so indicates. In 
fact, the District of Columbia Court of Appeals has specifically said 
that the vagrancy statute '* * * is not to be construed as a curfew law, 
forbidding persons to be on the streets after a certain hour of the night. 
Officers of the law have no right to compel one to account for his actions 
merely because that person is on the Breet at an unusual hour." 
Beail v. District of Columbia, D. C. Mun. App., 82 A. 24 765, 768 
(1951), reversed on other grounds, 91 U. S. App. D. C. 110, 201 F. 2d 
176 (1952). See also: Harris v. District of Columbia, D. C. Mun. 


App., 167 A. 24359 (1961). 


V 


The vagrancy statute permits neither an 
arrest nor a conviction on suspicion. 


Appellant argues at length that the vagrancy statute is unconsti- 
tutional because it allegedly authorizes the arrest and conviction of 
suspicious persons (appellant's brief, pp. 24-28). The trial court 
likewise was of the view that "the statute is vague because its words 
are only a euphemism for what is really involved, that is, preventive 


arrests on suspicion" (R. 190). 
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The criticism by both the appellant and the trial judge simply 
reiterates that of legal commentators who have challenged the “vagrancy 


concept.'' Professor Amsterdam, focusing particularly on the Virginia 


7 { 
vagrancy statute, articulates the type of criticism adopted by appel- 


lant and the trial judge, saying: 


"* * * In its 'crime-control' aspect, the 
law of vagrancy is still more fundamentally 
bottomed on suspicious detention -- i.e., pre- | 
ventive detention premised on the suspicion 
that vagrants generally are, and any particu- 


T The Virginia vagrancy statute is utterly devoid of the many 
safeguards written into the District statute, both by Congress and, in 
effect, by the courts. For instance, the Virginia statute, unlike the 
District statute, defines as vagrants, inter alia, the following: 


"(1) Unlawful return. -- All persons who 
shall unlawfully return into any county or 
corporation whence they have been legally re- 
moved. 


"(2) Refusing to work. -- All persons who, 
not having the wherewithal to maintain them- 
selves and their families, live idly and without _ 
employment, and refuse to work for the usual 
and common wages given to other laborers in 
like work in the place where they then are. 


"(3) Wandering in idleness. -- Persons 
wandering or strolling about in idleness who 
are able to work and have no property to sup- 
port them."" VA. CODE ANN. § 63-338 
(1950). 


lar vagrant is likely to be or to become, # 
criminal of a more serious sort. * * * " 


Prior to 1900, but not since then, the arrest of a "suspicious 
person" was authorized under the District vagrancy statute. The 
vagrancy statute then in force, provided: 


"That all vagrants, all idle and disorderly 
persons, persons of evil life or evil fame, 
persons who have no visible means of support, 
persons repeatedly drunk in or about any of 
the streets, avenues, alleys, roads, highways, 
or other public places within the District of 
Columbia, persons repeatedly loitering in or 
around tippling houses, all suspicious persons, 
all public prostitutes, and all persons who lead 
a lewd or lascivious course of life, shall upon 
conviction thereof be fined not to exceed forty 
dollars * * * ." [Emphasis supplied.] Act 
of July 8, 1898, ch. 638, 30 Stat. 723. 


In Stoutenburgh v. Frazier, 16 App. D. C. 229, 234 (1900), this 
Court struck down that portion of the above Act which defined as a 
vagrant "all suspicious persons," saying: 


"The arrest and conviction of the appellee 
appear to have been upon mere suspicion, 
and he is only charged with being a suspicious 
person * * * , * * * Mere suspicion is no evi- 
dence of crime of any particular kind, and it 
forms no element in the constitution of crime. * * *" 
[Emphasis in original. ] 


8 Amsterdam, Federal Constitutional Restrictions on the Punish- 
ment of Crimes of Status, etc., 3°Cr. L. Bull..205, 227 (May 1967). 
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Numerous other vagrancy prosecutions brought under this Act 


were reversed. Clark v. District of Columbia, D. C. Mun. App., 34 
A. 24711, fn. 4 (1943). Thereafter, in 1941, when the present va- 
grancy law was enacted, all references whatever to "suspicious per- 
sons" were eliminated. Id. at p. 712; 55 Stat. 808, ch. 589, § 1 
(1941). i 

In construing the 1941 vagrancy enactment, the courts of this 
jurisdiction, when there has been a showing that a conviction for va- 
grancy was based on mere suspicion, have consistently refused to up- 
hold it. Jones v. District of Columbia, D. C. Mun. App., 158 A. 2d 
771 (1960); Harris v. District of Columbia, D. C. Mun. App., 167 
A. 2d 359 (1961); Baker v. District of Columbia, D. C. Mun. App. , 
184 A. 24 198 (1962); Curtis v. District of Columbia, D. c. App., 
222 A. 24840 (1966); cf. Kelley v. United States, 111 U. S. App. D. C. 
396, 298 F. 24310 (1961); Freeman v. United States, 116 U. S. App. 
D. C. 213, 322 F. 2d 426 (1963). : 

Appellant contends that the District vagrancy statute authorizes 
arrest only when some other "substantive offense cannot be proved” 
(appellant's brief, pp. 24-28). On the contrary, the eee er statute 
authorizes arrest only when there is probable cause to peliere that the 


substantive offense of vagrancy has been committed,. for vagrancy is, 


itself, a substantive offense. The elements of the offense are defined 
separately in each of the subsections of the statute, and these elements 
must be shown to have been breached by proof of a " 'mode of living, ' 
[which] involves acts." Ricks v. District of Columbia, D. C..App., 
228 A. 2d 316, 320 (1967) [Emphasis supplied. ] 

The reason for proscribing vagrancy, as this Court has said, 
* * * is to prevent crimes which may likely flow from his [the va- 
grant’s] mode of life." District of Columbia v. Hunt, 82 U. S. App. 
D. C. 159, 161, 163 F. 2d 833 (1947). To state that a vagrant is 
likely to commit other crimes is not the same as Saying that his con- 
viction as a vagrant is grounded solely on the suspicion that he will 
commit other crimes. 

On the ground that more serious criminal acts are likely to flow 
therefrom, our law proscribes many acts, which it denominates as 
criminal. For instance, the criminal law 

(1) punishes threats (D. C. Code, § 22-507 

(1967) ) on the ground that one who threatens another 

is likely to commit another crime such as an assault 

(D. C. Code, §§;22-501 through 22-506 (1967) ); 

(2) punishes disorderly conduct (D. C. Code, 


§ 22-1121 (1967) ) on the ground that one who is dis- 


orderly is likely to ‘provoke a breach of the peace; 


(3) punishes the carrying of a concealed weapon | 
(D. C. Code, § 22-3204 (1967) ) on the ground that one 
who carries a concealed weapon is likely to commit | 
depredations upon society by robbing or shooting or | 
killing another; and | 

(4) punishes the unlawful possession of narcotic : 
drugs (D. C. Code, § 22-702 (1967) ) on the ground 
that one who possesses them is likely to sell them un- 


lawfully to another. 


Clearly, therefore, the District vagrancy statute authorizes 
| 


neither an arrest nor a conviction on "suspicion." 


VI 
The vagrancy Statute is a necessary tool in 
preventing and reducing crime in the Dis- 
trict, and its use does not oppress funda- 
mental rights of those whose activities or 
conduct is curbed thereby. 
The principal thrust of the criminal law is toward apprehending 
the criminal after he has committed a crime, i.e., after some citizen 


has been victimized. Rarely is the criminal law focused on prevention 


of crime. As one judicial observer has noted: 


't* * * Prevention, within the area of crim- 
inal law, is greatly underdeveloped. The doc- 
trine is widely practiced and constantly under- 
going development in business and medicine, 
but unfortunately not within the law. * **" 

The District of Columbia vagrancy law was designed for just 
such a purpose -- to “nip crime in the bud." " * * * [L]ike other va- 
grancy statutes, [it] is in the nature of a police regulation to prevent 
crime, and was enacted for the enforcement of good order and public 
safety. * * * The statute must be construed in view of the purpose for 
which it was enacted, namely, to prevent crime. * * * "10 This Court 
has concurred in this view, recognizing that the reason for proscribing 
vagrancy "is to prevent crimes which may likely flow from his [the 
vagrant's] mode of life," 

Virtually every state in the Union has made vagrancy a statutory 


12 
offense. Arrests for vagrancy throughout the United States in 1965 


9 Parker v. Municipal Judge of the City of Las Vegas, 
Nev. , 407 P. 2d 642, 645 1967) (dissenting opinion). 

10 Clark v. District of Columbia, D. C. Mun. App., 34A. 2d 
711, 712 (1943) [footnotes omitted]. 


11 pistrict of Columbia v. Hunt, 82 U. S. App. D. C. 159, 161, 
163 F. 2d 833 (1947). 


12 Lacey, Vagrancy and Other Crimes of Personal Condition, 
66 Harv. L. Rev. 1203, i207 (1953). 
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totaled 2.4 percent of the total number of arrests, ranking eighth in the 
list of ten most frequently committed offenses. 13 At trial, one officer 
testified that strict enforcement of the vagrancy statute in the Second 


Police Precinct substantially reduced the crime rate in relation to 


crime in other precincts throughout the city (R. 41-42). A well-known 
legal commentator has asserted that "in metropolitan centers, ped rcpots 
the vagrancy law is one of the most effective weapons in the arsenal of 
law enforcement, and if the officer's use of this weapon should be 
Seriously impaired the security of the city would be grievously weak- 
ened. wif It is therefore apparent that vagrancy statutes must be re- 
garded as a necessary bulwark against crime in the streets. : 

Much, if not most, of the criticism of the vagrancy laws comes 


15 
from legal commentators, not from the courts. The most popular 


target of these critics is not a particular vagrancy statute, but the 


13 The Challenge of Crime in a Free Society, Report by the 
President's Commission on Law Enforcement and Administration of 
Justice, U. S. Gov't. Printing Office (1967), p. 20. 


14 Perkins, The Vagrancy Concept, 9 Hastings L. Jour. 237, 
252 (1958). | 


15 
at p. 644; see also: Amsterdam, Federal Constitutional Restrictions 


on the Punishment of Crimes of Status, etc., 3 Cr. L. Bull. 205, 208 
(May,;,1967) alee oe pam Saas 


ay 1967). 


Parker v. Municipal Judge of the City of Las Vegas, supra, 


"vagrancy concept." For instance, appellant contends that the whole 


vagrancy Statute is invalid on its face -- not just a particular subsec- 


tion!® (appellant's brief, p. 37). The trial judge points to the now 


discredited, and patently unjust, antecedents of the present District of 
Columbia vagrancy statute -- the ancient English poor laws -- and in- 


fers therefrom that the District of Columbia vagrancy statute is thus 


17 


incurably infected (R. 197-199). 


i a 


16 The Supreme Court, in dismissing, as having been improvi- 
dently granted, the petition for certiorari in Hicks v. District of Co- 
lumbia, 383 U. S. 252 (1966), refused appellant's invitation to strike 
down the District vagrancy statute as being unconstitutional on its face. 
Here, violations of only three of the eight subsections of the vagrancy 
statute are charged, and the courts are under duty to save a statute, 
where possible, Janof v. Newsom, 60 App. D. C. 291, 53 F. 2d 149 
(1931), and to refrain from unnecessary pronouncements on constitu- 
tional issues. United States v. Raines, 362 U. S. 17, 22 (1960). 
Furthermore, appellant's conviction must be affirmed if the Court finds 
her conviction proper under any valid subsection of the statute. 
Hirabayashi v. United States, 320 U. S. 81 (1943). 


17 The mere fact that the antecedents of the District vagrancy 
statute are either old or unjust is no reason to now discredit the present 
law. Curfew laws are even more ancient in origin than the vagrancy 
laws. The curfew was originated in England by William the Conqueror 
as a means of keeping his vanquished English subjects off the streets at 
night. Following the Civil War in America, curfew laws were utilized 
to banish slaves from the streets. Until recently, curfew restrictions 
were almost wholly abandoned in America. However, within the past 
decade, since the growth of widespread public disorder and violence 
which has disrupted many communities, there is, once again, extensive 
reimplementation of curfew laws throughout the United States. Thistle- 
wood v. Trial Magistrate for Ocean City, 236 Md. 548, 204 A. 2d 688, 
690-691. (1964). For the Same reason, once-discredited anarchy 
statutes have been resurrected, even by such jurisdictions as New York. 
People v. Epton, 19 N. Y. 24 496, 281 N. Y. S. 249 (1967). 


Many of those who advocate abolition of our vagrancy statute 
argue that police. should find other means to alleviate public prostitution 
and perversion and pickpocketing and suggest, more or less as an 
afterthought, that, in any event, vagrancy laws are unworkable. a For 
instance, they suggest that (1) police should prosecute for the substan- 
tive offenses which form the basis for a vagrancy arrest instead of for 
vagrancy; (2) the size of the police force should be increased so that 
more police will be on the street at any given period; (3) fuller use of 


police informers should be made; and (4) scientific crime detection 


| 
should be more widely practiced by police. These suggestions are 


plainly appealing, but unrealistic, as will be shown. 


18 The trial judge in the case at bar was critical of our vagrancy 
law, contending that, "as administered, the vagrancy law is not even a 
very effective crime control measure. * * * [T]hose criminal elements 
who seriously threaten the safety of the citizenry -- the armed robbers, 
burglars, rapists, and murderers -- do not turn up in court on vagrancy 
charges. ***" (R. 196.) Yet, it has never been envisioned that the 
vagrancy law was intended primarily to suppress armed robbery, rape, 
and murder; rather, as this case and those cited herein illustrate, the 
vagrancy law is utilized principally to prevent such crimes as soliciting 
prostitution, perversion, pickpocketing, and the like. See: R. 38, 
72-75, 


A. Prosecute substantive offenses 

The trial judge criticizes what he asserts is a police policy of 
arresting defendants for vagrancy when a substantive offense cannot be 
proved (R. 190). Were his view that the vagrancy law is unconstitu- 
tional to prevail, the police would have to wait until a substantive of- 
fense is committed before they couldarrest. Thus, a streetwalker 
could not be arrested for an offense until there was solid proof that she 
solicited prostitution in violation of D. C. Code, § 22-2701 (1967). 

The District of Columbia Crime Report says of these "'victim- 


less crimes" that they " * * * are difficult to prevent and difficult to 


prove. td The testimony at trial in the case at bar illustrates the ex- 


treme difficulty of police in interrupting the operation of a known house 
of prostitution. When an officer was asked at trial why police had not 
closed down a house of prostitution which had existed intermittently for 

a number of years near where appellant was arrested, he answered that, 
although the house has been periodically closed down, it always reopened. 


"It takes time to make cases on the places," he said. (R. 16.) 


19 Report of the President's Commission on Crime in the Dis- 
trict of Columbia, U. S. Gov't. Printing Office (1966), p. 111. 


Speaking on this very point, the District of Columbia Court of 


Appeals said: 


"Throughout their argument appellants as- 
sail their convictions on the grounds that the 
challenged statutes require a lesser quantum 
of proof to convict'and are essentially 'catch- 
alls' which are used when other crimes can- 
not be proven. Quantum of proof certainly 
varies with the crime alleged. Some crimes 
are simply less complex than others. As to 
the catch-all argument, it is unfortunate that 
the police force is undermanned and probably 
under-equipped. This does not justify op- 
pressive or illegal arrests but it does allow 
some discretion as to what kind of crime 
will be charged. Uncooperative witnesses 
as well as the time consuming use of under- 
cover agents are but two factors which compel 
this. By analogy, the standards urged by ap- 
pellants would seem to require a policeman 
who knows an individual is carrying a danger- 
ous weapon to follow him unit a crime was 
actually attempted with it." [Footnotes 
omitted. ] 


B. Increase size of the police force 
| 


This is always a simple and seemingly foolproof remedy for re- 


ducing crime in the streets. The District of Columbia now has more 


20 Ricks v. District of Columbia, D. C. App., 228 A. 2d 316, 
322 (1967). =e eee | 


policeman per capita than any other city in the United States, 21 yet, 


because of recurrent recruitment problems, 22 its force is still below 
authorized strength. aS Notwithstanding the size of its police force, 


the District's crime rate is skyrocketing twice as fast as the rate for 


the Nation as a whole. 24 


C. Make greater use of police 
informers. 


The use of police informers often vitiates the successful prose- 
cution of the crimes which are uncovered. As pointed out in the Dis- 
trict of Columbia Crime Report: 


'"* * * Their use [i.e., the use of under- 
cover police informers] raises frequent claims 
of entrapment, illegal search and seizure, and 


21 Report of the President's Commission on Crime in the Dis- 
trict of Columbia, supra, atp. 146. The District has 3.9 policemen 
per 1000 citizens, while the nearby community having the next highest 
ratio -- Alexandria, Virginia -- has 1.3 policemen per 1000 citizens. 
Hearings on H. R. 5688 and S. 1526 before the Senate Committee on 
the District of Columbia on Crime and Criminal Procedure in the Dis- 
trict of Columbia, 89th Cong., Ist Sess, pt. 2, at p. 522 (1965). 


22 Report of the President's Commission on Crime in the Dis- 
trict of Columbia, supra, at pp. 158-159. 


2314. at p. 145. 


24 Hearings on H. R. 5688 andS. 1526, supra, pt. 1, atp. 22, 
note 22. 


perjury. The informer's character and record | 
often make him an easily impeachable witness. 
Undercover agents often remain on the streets 
for several months at a time; when they even- 
tually surface and indictments are filed on the 
basis of their observations or contacts several 
months before, defendants may claim lack of 
speedy trial. * * * "' [Footnotes omitted. ] 


D. Increase use of scientific crime 

detection methods = | 

Americans have somehow come to believe that technology offers 

a panacea for solving all problems, including crime detection. But we 
must beware of abandoning traditional methods of controlling street 


crime (such as by enforcement of vagrancy laws, which have long been 


sanctioned by both our courts and Congress) until other alternatives 


are actually at hand. 


| 
In a slightly different, but relevant, context, Justice Black has 


cautioned: 


"* * * T realize that some may say, ‘Well, 
let the prosecuting officers use more scien- 
tific measures than eavesdropping." It is al- 
ways easy to hint at mysterious means avail- 
able just around the corner to catch outlaws. 
But crimes, unspeakably horrid crimes, are 
with us in this county, and we cannot afford 


25 Report of the President's Commission on Crime in the Dis- 
trict of Columbia, supra, at pp. 568-569. 
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to dispense with any known method of detecting 
and correcting them unless it is forbidden by 
the Constitution or dggmed inadvisable by legis- 
lative policy * * * ." 

From the foregoing, it is clear that the citizens of the District 
of Columbia need protection from the type of crime which enforcement 
of the vagrancy law affords (R. 42); that the present District vagrancy 
statute has consistently been held to be constitutional by the courts of 
this jurisdiction;”" that the Congress of the United States has stead- 


fastly approved vagrancy legislation for the District, notwithstanding 


that the law, in its earlier forms, was invalidated in part by the Courtssoe 
‘\ 


that application of the vagrancy law by police is carefully supervised by 
department officers working in close liaison with prosecutorial officers 
of the District of Columbia (R. 50-51, 64-65, 84-86); and that the va- 


2 
grancy law is always narrowly construed in favor of the accused. y 


i 


/ 


26 Berger v. New York, 388 U. S. 41, 73 (1967) (dissenting Vie 
opinion). 


27 Rogers v. District of Columbia, D. C. Mun. App., 31A. 2d 
649 (1943); Thomas v. District of Columbia, D. C. Mun. App., 161 
A. 2452 (1960); Hicks v. District of Columbia, D. C. App., 197 A. 2d 
154 (1964), pet. for cert. dismissed, 383 U. S. 252 (1966). Cf. Dis- 
trict of Columbia v. Hunt, 82 U. S. App. D. C. 159, 163 F. 2d 833 (1947). 


28 Clark v. District of Columbia, D. C. Mun. App., 344A. 2d 
711, 712, fn. land 4 (1943). 


29 Harris v. District of Columbia, 102 U. S. App. D. C. 202, 
203, 251 F. 24913, 914 (1958); Johnson v. District of Columbia, 
D. C. App., 230 A. 2d 483 (1967). Seas eee 


CONCLUSION 


It is respectfully submitted, therefore, that the vagrancy statute 


under which appellant was convicted is constitutional and that the judg- 


ment of the court below should be affirmed. 
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